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Introduction
1.

Alternative Forms of Business Entity

The alternative forms of business entity by or through which a person may carry on business in
New Brunswick are:
a)
b)
c)
d)
e)
f)
g)

2.

sole proprietorship;
partnership;
limited partnership;
a corporation with share capital;
joint venture;
co-operative associations; and
limited liability partnerships.

Nature of a Corporation

In popular parlance the words "company" and "corporation" are used interchangeably to refer to a
body corporate established pursuant to legislation creating or permitting the incorporation of legal entities.
“Company” may also be used in reference to unincorporated entities like a partnership.
With a few exceptions, corporations incorporated in New Brunswick for business purposes are
subject to the Business Corporations Act, S.N.B. 1981, and c. B-9.1 (the NBBCA”).

3.

Advantages of Incorporation

To a large extent, business undertakings in Canada are carried on through corporations with share
capital, the reason being that corporations have distinct advantages over partnerships or sole proprietors.
The reasons for incorporating a business in preference to the alternative forms of business entity will
normally be determined by some of the following considerations.

3.1

Limited Liability of Shareholders

The corporation is a separate entity distinct from its shareholders. The corporation, not its
shareholders, owns the undertaking and assets of the corporation and carries on the business. Similarly the
corporate liabilities are those of the corporation; they are not the liabilities of individual shareholders.
It should be noted that the directors and officers of the corporation have specific statutory liabilities
to shareholders and creditors of the corporation. Liabilities may arise in the following areas: the issuance of
shares for improper consideration; payment of tax withholdings; directors' conflicting interests in contracts
with corporation; improper declaration of dividends; and improper loans to shareholders.
(See: Section 76 of the NBBCA). If a substantial uninsurable risk is possible, there is a distinct
advantage to incorporating a business.

3.2

Perpetual Existence

A corporation has perpetual existence and will not dissolve on the death of a shareholder or
director.
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With partnerships on the other hand the retirement or death or bankruptcy of a partner may result in
the dissolution of the partnership itself unless the partners have otherwise agreed as one of the terms of the
partnership arrangement.

3.3

Transferability of Shares

The control of a corporation can be easily transferred through the transfer of shares. A shareholder
may (subject only to any restrictions imposed by the articles of the corporation or by any applicable
shareholders’ agreement) sell or otherwise dispose of his shares at any time, thereby causing himself to
cease to be and his transferee to become a shareholder. Likewise on the death of a shareholder his shares
may pass by transmission or devolution to his personal representatives or heirs. In neither case are the
operations of the corporation affected.
A partnership interest, on the other hand, would generally not be capable of assignment or transfer
without the consent of the remaining partners and, as mentioned above, the death of a partner will result in
dissolution of the partnership unless the partners have agreed otherwise. Generally it is not possible for a
new partner to be admitted to the partnership without the concurrence of the existing partners and, possibly,
an amendment to the partnership agreement.
The private issuer exemption that is available under securities law (see section 1.05) requires that
the transfer of the corporation’s shares be subject to a restriction. This is the exemption that you will want
to rely on whenever it is available since, unlike some of the other exemptions, there is no requirement to file
any notice with the NBSC.

3.4

Corporation Not Liable for Acts of Shareholders

Since the corporation is a separate entity from its shareholders and the management of the
corporation is vested in the board of directors (subject always to any unanimous shareholders agreement) a
shareholder has no power or authority to deal with the assets of the corporation and cannot make
commitments which may be binding on the corporation. In a partnership on the other hand, the acts of one
partner, if within the scope of his ostensible authority, may be binding on the other partners and affect the
partnership property.

3.5

Corporation May Contract With the Shareholders

Except in special circumstances a shareholder may contract or enter into business relations with the
corporation and is not liable to account for any profit arising therefrom. He can also sue the body corporate,
since it is recognized in law as a separate legal "persona". As a partnership has no separate existence, a
partner may neither contract with nor sue the partnership.

3.6

Financing of Business

Once the business of a corporation has been established, it may increase its capital by the sale of
additional shares or of debt obligations such as bonds and debentures.

3.7

Income Tax Act (Canada), R.S.C. 1985, c. I-5

Tax treatment for a business corporation is different from a partnership or a sole proprietorship and
each may offer different advantages depending on the circumstances.
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Where to Incorporate

Persons wishing to form a business corporation will generally face the choice of incorporation
under the Canada Business Corporations Act, R.S.C. 1985, c. C-44 (the “CBCA”) or one of the provincial
statutes.
In the past, a view sometimes expressed was that if a corporation's activities were to be confined to
one province, incorporation in that province was preferable but if the corporation proposed to carry on
business in a number of provinces or in foreign countries, incorporation should be sought under the CBCA.
There is however no difference between powers of a federally or provincially incorporated corporation.
The decision as to the jurisdiction of incorporation would generally depend on other factors such as
the ease of incorporation and flexibility in carrying out corporate procedures, provincial licensing
requirements, provincial fees and taxes, the extent to which financial and other disclosure of information
must be reported, ability to obtain and maintain a desired corporate name, requirements as to residence of
directors and so on.

5.

Securities Regulation in New Brunswick

Securities law in New Brunswick consists of the Securities Act, S.N.B. 2004, c.S-5.5 (the “NBSA”)
and regulations, rules adopted by the New Brunswick Securities Commission (“NBSC”), various national
and multi-lateral instruments which are aimed at establishing a degree of uniformity between the provinces
and various local policies and orders.
The term “security” is very broadly defined and includes, in addition to shares of a corporation, among other
things:
i.
ii.
iii.

iv.
v.
vi.

a document or record constituting evidence of title to, or an interest in, the capital, assets,
property, profits, earnings or royalties of any person;
a document or record constituting evidence of an option, subscription or other interest in or to a
security;
a bond, debenture, note or other evidence of indebtedness, share, stock, unit, unit certificate,
participation certificate, certificate of share or interest, preorganization certificate or subscription
other than a contract of insurance issued by an insurance corporation licensed under the Insurance
Act or an evidence of deposit issued by a bank listed in Schedule I, II or III of the Bank Act
(Canada), by a credit union as defined in the Credit Unions Act or by a loan corporation or trust
corporation licensed under the Loan and Trust Companies Act;
a certificate of interest in an oil, natural gas or mining lease, claim or royalty voting trust certificate;
an oil or natural gas royalty or lease or a fractional or other interest in either; and
a document, record, instrument or writing commonly known as a security.

Securities laws regulate essentially with respect to four areas:
1. Registration of persons – all persons who trade in securities must be registered in an appropriate
category (i.e. dealer, underwriter or adviser) and, as a condition of such registration, must meet
certain standards of conduct and expertise. Exemptions from this requirement are applicable to
certain categories of trades.
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2. Registration of securities – unless exempt, every issuer and every “control block” seller must
prepare and register a prospectus containing certain prescribed information with the NBSC for all
securities which are distributed for the first time. Each prospectus must contain full, true and
plain disclosure about the issuer and the securities to be issued and a copy of the prospectus must
be provided to all purchasers of the securities. Again, there are exemptions from this
requirement with respect to certain types of securities and certain types of transactions.
3. Resale restrictions – securities issued under a prospectus exemption are subject to statutory hold
periods during which time they may only be traded or sold to a purchaser under a transaction that
qualifies for a further exemption from the prospectus requirements.
4. Continuous disclosure – following any prospectus-qualified distribution of securities, the issuer
(known as a “reporting issuer”) must thereafter make regular and timely disclosure about its
affairs and management. Also, directors and officers of reporting issuers must meet minimum
conduct and disclosure requirements especially with respect to their personal trading in securities
of the reporting issuer.
When an investor makes any investment in a corporation he/she will invariably receive shares,
promissory notes, debentures, options or warrants, or some combination thereof, each of which is a
“security” for the purposes of the NBSA.
The NBSA provides at s. 71(1) that, unless exempted under the NBSA or regulations:
no person shall trade in a security on the person's own account or on
behalf of any other person where the trade would be a distribution of the
security unless (a) a preliminary prospectus and a prospectus that are in
the form prescribed by regulation have been filed with the Executive
Director in relation to the security, and (b) the Executive Director has
issued receipts for the preliminary prospectus and prospectus.
If a corporation wishes to issue securities or a controlling shareholder wishes to sell some of his or
her securities, a prospectus must be prepared and filed or an applicable exemption must be found and, if
securities are issued under such an exemption, they must be issued in compliance with applicable resale
hold periods.
A privately owned corporation will generally want to issue securities under an exemption from the
prospectus requirements. These exemptions are found in National Instrument 45-106 Prospectus and
Registration Exemptions (“NI45-106”) which was adopted by the NBSC effective September 14, 2005.
One of the more common exemptions applicable to small corporations is the Private Issuer Exemption.

Private Issuer Exemption
The private issuer exemption is probably the most relevant exemption with respect to privately owned
companies. Under NI45-106 a private issuer is defined to be an issuer:
a) that is not a reporting issuer or an investment fund;
b) whose securities, other than non-convertible debt securities, are subject to restrictions on transfer
that are contained in the issuer’s constating documents or security holders’ agreements and are
beneficially owned, directly or indirectly by not more than 50 persons counting any two or
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more joint registered owners as one beneficial owner and not counting employees or former
employees of the issuer or its affiliates; and
c) that has distributed securities only to persons who are described in the private issuer exemption.
Under the private issuer exemption, a corporation that meets the definition of private issuer referred to
above may distribute securities to the following persons:
a) a director, officer, employee, founder or control person of the issuer;
b) a spouse, parent, grandparent, brother, sister or child of a director, executive officer, founder or
control person of the issuer;
c) a parent, grandparent, brother, sister or child of the spouse of a director, executive officer,
founder or control person of the issuer;
d) a close personal friend of a director, executive officer, founder or control person of the issuer;
e) a close business associate of a director, executive officer, founder or control person of the issuer;
f) a spouse, parent, grandparent, brother, sister or child of the selling security holder or of the
selling security holder’s spouse;
g) a current holder of securities of the issuer;
h) an accredited investor;
i)

a person of which a majority of the voting securities are beneficially owned by, or a majority of
the directors are, persons described in paragraphs (a) to (h);

j) a trust or estate of which all of the beneficiaries or a majority of the trustees are persons
described in paragraphs (a) to (h); or
k) a person that is not a member of the public.
With the exception of accredited investors, the persons or entities to which securities may be issued
under the private issuer exemption are, generally speaking, persons or entities that are in some manner
closely connected to the issuer. They have, through other means, access to knowledge and information
concerning the issuer and therefore are not in need of the protection afforded by a prospectus.
The private issuer exemption that is available under securities law requires that the transfer of the
corporation’s shares be subject to a restriction. The private issuer restriction typically consists of a
restriction on the transfer of shares, usually requiring approval of the directors or approval of the
shareholders to any transfer. The share transfer restriction must be found in the articles or in a shareholders’
agreement in order to allow a corporation to issue shares under the private issuer exemption. The example
Articles of Incorporation attached as an Appendix in Chapter 2 contains the typical wording of such a
restriction for the private issuer exemption.
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Questions to be Decided Before Incorporation

Incorporating a corporation involves more than just satisfying the incorporation requirements of the
applicable statute, be it the NBBCA or the CBCA or other provincial statute. Once the articles of
incorporation are filed, the corporation must operate under them throughout its existence. If it appears that
any amendment is required to the articles of incorporation, this may be accomplished of course through the
filing of articles of amendment following shareholder approval. It is therefore desirable to consider
carefully all questions before the documents for incorporation are prepared.

7.

Pre-Incorporation Check List
1)

Jurisdiction under which corporation is to be incorporated and will it require extraprovincial registration in another province/jurisdiction?

2)

Language of incorporation documents (English or French).

3)

Name of corporation and whether to be in English or French or both or whether to be in
another language for use outside Canada.

4)

Location and address of registered office.

5)

Share capital – including voting rights, redemption, restrictions on transfer (as required
for a private issuer for securities law purposes) etc.

6)

Number of directors, their names and addresses and residency if a requirement under
applicable legislation.

7)

Names and addresses of officers of the corporation.

8)

Restrictions on powers, if any.

9)

Will the corporation be offering its shares to the public?

10)

Should there be any pre-emptive rights in favour of existing shareholders? Under the
NBBCA in the absence of special provisions in the articles of incorporation existing
shareholders automatically have pre-emptive rights.

11)

Should there be unanimous shareholders agreement?

12)

Should the articles contain any provision which may be included in the by-laws?

13)

Should provision be made to hold meetings outside the Province of New Brunswick?

14)

Tax Considerations.

15)

Pre-incorporation contracts.

16)

Are any assets being transferred to the corporation in connection with its incorporation.
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Corporate organization
1.

Jurisdiction

The majority of corporations carrying on business in New Brunswick are incorporated in
New Brunswick. Occasionally a New Brunswick business will incorporate federally or in another
province.
The decision with respect to the jurisdiction of incorporation depends upon many factors
including the ease of incorporation, the flexibility in carrying on corporate procedures, provincial
licensing requirements, provincial filing or registration fees and capital taxes, the extent to which
financial and other disclosure of information must be reported, requirements as to residence of
directors, the ability to obtain a particular corporate name and perhaps others.
2.

Application of Business Corporations Act

The New Brunswick Business Corporations Act (the “NBBCA”) applies to every
corporation incorporated or continued under the NBBCA and every corporation with share capital
incorporated under a special Act of the Legislature after December 31, 1981 unless specifically
excluded from application by the NBBCA or the special Act.
The NBBCA does not apply to a body corporate incorporated under the Agricultural
Associations Act, R.S.N.B. 1973, c. A-5, the Cooperative Associations Act, S.N.B. 1978, c. C-22.1,
the Credit Unions Act, S.N.B. 1992, c. C-32.2, the Loan and Trust Companies Act, S.N.B.1987, c.
L-11.2, or to an insurance company.
3.

Opening the File

3.1

Use of Checklists

Annexed hereto as Appendices 1 and 2 are a sample Pre-Incorporation Questionnaire and a
Checklist for Incorporation and Organization.
The Pre-Incorporation Questionnaire (Appendix 1) represents a suggested list of questions
to be discussed with your client prior to actual incorporation. The questions are not intended to be
exhaustive and are based upon the information that should be considered, for the most part, prior to
completion and filing of the incorporating documents and the organization of the corporation.
The Checklist for Incorporation and Organization (Appendix 2) is intended to document
actual instructions received as well as permit an organized view of the progress of the actual
incorporation and organization.
3.2

Verify Capacity to Incorporate

Typically the lawyer acts as incorporator for the client. The incorporator must meet the
requirements necessary to incorporate a company as outlined in Section 3(1) of NBBCA, as
follows:
1) 19 years of age – if the individual is younger, you may be able to incorporate federally or
in another province instead of New Brunswick
2) of sound mind
3) Cannot have the status of a bankrupt.
LAW SOCIETY OF NEW BRUNSWICK
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Reserve the Corporate Name

It is necessary to have all proposed names for corporations approved by Corporate Affairs
(Service New Brunswick). Corporate Affairs no longer process applications of proposed names.
There are a number of private search houses throughout the Province of New Brunswick who will
complete the name search. Most of these houses will provide a preliminary review of the name
records to confirm the availability of the name for registration. The private searcher will provide a
report confirming the availability of the name, which must be forwarded to Corporate Affairs.
Corporate Affairs reserves the right to deny the use of the proposed name. Corporate names are
approved by Corporate Affairs in order to prevent violation of Section 10(1) of the NBBCA.
It is best to ask your client for more than one name in the event that the first option is not
available. The estimated cost to search a name is $45.00 plus HST, but cost varies according to the
private search house completing the search. If the first name is not available, one or more
alternatives will have to be tried. The price of doing so will again vary according to the private
search house. If requested, Corporate Affairs will provide a list of these private search houses, but
cannot recommend one over another.
In accordance with Section 8(1) of the NBBCA, "Limited", "Limitée", "Incorporated",
"Incorporée" or "Corporation" or the abbreviation "Ltd.", "Ltée", "Inc." or "Corp." shall be part,
other than only in a figurative or descriptive sense, of the name of every corporation but a
corporation may use and may be legally designated by either the full or the abbreviated form. See
attached Appendix 19 for the current Corporate Affairs guidelines on corporate names.
3.4

Corporate Seal

Once the name has been approved, order the corporate seal if the client wants to have a seal.
It should be noted that a corporation in New Brunswick does not require the adoption of a seal.
Section 21 of the NBBCA states that an instrument or agreement executed on behalf of a
corporation by a director, an officer or agent of the corporation is not invalid merely because a
corporate seal is not affixed thereto.
Previously a seal was required for real property documents, however the Land Titles Act
does not require a seal to be affixed to document executed by a Corporation for registration under
the Land Titles Act, however, documents subject to registration under the Registry Act may still
require a corporate seal.
4.

Procedure for Incorporating

4.1

Incorporating Documents

The documentation that must be filed with the Director under the NBBCA to complete
incorporation are the Articles of Incorporation (See Appendix 3 - Form 1), the Notice of Registered
Office (See Appendix 4 - Form 2) and a Notice of Directors (See Appendix 5-Form 4), all of which
are prescribed by regulation. As you will note from the Instructions re Incorporation, the forms may
be signed by a solicitor as the incorporator naming the permanent directors on Form 4 in order that
they can sign the organizational proceedings.
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4.2

Articles of Incorporation

a)

Name of Incorporation:

Set out a proposed corporate name that complies with Section 8 of the NBBCA. It is
necessary to have the name searched and reserved prior to filing with Corporate Affairs.
b)

Share Structures:

When setting out classes of shares the best procedure is to determine your client's intentions,
and, in addition, you may want to speak with the client’s accountant to ensure that the proposed
share structure achieves any tax objectives.
A working knowledge of the words which define the conditions and restrictions of shares
set out in Part V of the NBBCA is necessary. Annexed as Appendix 9 is an example of a share
structure that conforms with the requirements of the NBBCA.
c)

Restrictions if any on Share Transfers:

There are two possible recitals to be inserted in item 3, Form I designating restrictions on Shares
transfer as follows:
There are no restrictions on share transfers (generally the blank is filled in with the word
"None")
or
"The restrictions on share transfers of the Corporation are attached as an appendix to the
Articles of Incorporation." Appendix 7 contains different alternatives for inclusion in
Item 3 of the Articles (Form 1) requiring either shareholder or directors' approval of share
transfers.
As noted in Chapter 1, you should be careful incorporating corporations without share
transfer restrictions as such a corporation may not qualify as a private issuer for the purpose of the
Securities Act.
d)

Number (or minimum and maximum number) of Directors:

Generally it is best to state a minimum and maximum number of directors. This gives
flexibility to the Corporation and minimizes changes to the Articles of Incorporation.
The NBBCA does not require that directors be shareholders of the Corporation. You
should however review any by-laws that the Corporation has or will enact to insure that no
provisions in the by-laws require a director to hold shares.
e)

Restrictions if any on Business the Corporation May Carry On:

Generally, this section is left as wide as possible to allow the Corporation to carry on any
business without amending its articles.
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The usual wording:
"There are no restrictions on the business the company may carry on."
or
"None".
If it is intended to restrict the business the Corporation may carry on, it may be done in two ways.
The Corporation may wish to carry on only a specified business or the Corporation may wish to
carry on any business except a specific business. The two alternatives are as follows:
1)

Particular Business (Corporation without Shareholders Agreement)
The Corporation may only carry on the business of (state the details of the nature
of the business to be carried on) and any business or activity ancillary or
incidental thereto.
Particular Business (Corporation with Shareholders Agreement)
The Corporation may carry on the business of (describe business) and any
business or activity ancillary or incidental thereto or any other business authorized
by or in accordance with the provisions of a Unanimous Shareholders Agreement.

2)

Unauthorized Business (a Corporation without a Unanimous Shareholders
Agreement)
The Corporation may carry on any business activity other than (describe restricted
activities).
Unauthorized Business (a Corporation that has a Shareholders Agreement)
The Corporation may carry on any business activity other than (describe restricted
activities) unless further restricted by the provisions of a Unanimous Shareholders
Agreement.

f)

Other Provisions

Appendix 8 is a precedent schedule to the articles with respect to Item 6 - Other Provisions.
These are the more commonly included provisions under this Section.
4.3

Notice of Registered Office

The full address in New Brunswick of the registered office must be stated including the
postal code. If the office is changed a notice of change of Registered Office must be filed within 15
days of change.
4.4

Notice of Directors

When preparing the notice of Directors, the full name, address including postal code,
occupation and telephone number must be clearly stated.
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The ownership of business corporations is divided into shares. The shareholder does not
have any ownership interest in any specific asset of the corporation but usually has a right on
dissolution to receive a portion of the remaining assets of the corporation after its debts are paid.
5.2

Common and Preferred Shares

The words "common" and "preferred" have no fixed meaning although the word "preferred"
or "preference" may not be used to designate a class of shares unless that class has a preference or
right over some other class: NBBCA Subsection 22(4).
Shares described as common shares usually are entitled, as a class, to dividends at the
discretion of the directors and to receive the remaining property of the corporation on dissolution
after payment of all debts and amounts to holders of shares that rank senior to the common shares.
5.3

Number of Classes

If there is only one class of share authorized in the articles of a corporation the NBBCA stipulates
that the rights of the holders of those shares are equal in all respects and include the rights:
a) to vote at shareholder meetings
b) to receive any dividend declared; and
c) to receive the remaining property on dissolution
If there are two or more classes the rights of each class must be different and set out in the
articles. Otherwise, the classes will rank equally even if one class is described as "preferred".
5.4

Share Conditions

In the articles the number, par value (if any), designations, conditions, restrictions, rights
and privileges of each class of shares must be set out. Such share provisions allocate dividend,
liquidation and voting rights among the various classes of shares.
Some of the catch-words used to describe features commonly attached to shares are listed below:
a) Redeemable - may be re-purchased by the corporation, usually on a pro rata basis after
notice is given to all holders of the class to be redeemed;
b) Retractable - redeemable at the option of the holder of the share (instead of at the option
of the corporation);
c) Purchase for cancellation - a corporation may under the NBBCA make an agreement
with an individual shareholder to buy back a share even if the share is not redeemable;
d) Non-voting - all shares vote unless otherwise stipulated in the articles; even if stipulated
that a class of shares is non-voting, shares may have the right to vote when certain
fundamental changes are proposed;
e) Par value - the par value is a nominal issue price that may be attached to shares. A share
with a par value may not be issued for less than the par value, but may be issued for more.
The NBBCA concept of par value is otherwise of little significance - par value is not
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necessarily the same as "stated capital" (see section 25) or "paid-up capital" under the
Income Tax Act.
f) Cumulative or non-cumulative dividend - a cumulative dividend is one that accrues
whether or not the corporation declares the dividend; non-cumulative dividends do not
accrue and, if not declared in the applicable period, expire.
g) Participating or non-participating - a participating share is one that participates in
profits of the Corporation or on liquidation, usually without any restriction.
Needless to say, when setting out the share conditions in articles of incorporation it is not
sufficient to describe a share using merely the catch-word "redeemable" or "retractable" or
"cumulative" etc. without also specifying the precise terms of that particular characteristic of the
share, such as the redemption price, dividend rates, etc.
An example of a set of share conditions can be found at Appendix 9.
6.

Issue of Shares

The statutory provisions applicable to the issuance of shares are set out in Part V of the NBBCA.
Unless a unanimous shareholder agreement deprives them of the power to do so, the
issuance of shares is at the direction of the directors. The directors' resolution issuing shares
generally constitutes an acceptance of an offer from the shareholder to buy shares and directs the
issuance of the shares. The shareholder offer is often called a subscription. Shares can be issued
for cash or for property or for past services but a promissory note or promise to pay is not sufficient
consideration for the issue of a share.
Since shares must not be issued until they are fully paid, the price of the share must be
determined by the directors before issue. The directors therefore determine the issue price in money
and then ensure that the corporation receives cash or property that is the fair equivalent of that
money amount.
For an example of a resolution issuing shares for cash (with accompanying subscription) see
Appendix 10 and for an example of a resolution issuing shares for property see Appendix 11.
7.

Stated Capital Account

The stated capital account is intended to reflect the consideration received by the
corporation for each class (and series) of shares issued and is accounted for on a class by class or
series by series basis.
The basic rule is that the value of all consideration (no more and no less) received by the
corporation for shares issued by it must be added to the stated capital account for the class of shares
issued. For example if 100 common shares are issued in return for $10 each, $1000 must be added
to the stated capital account for the common shares. It does not matter whether the shares have a
par value or no par value (except that a par value share cannot be issued for less than its par value).
There is an exception to the rule for shares issued in certain non-arm's length transactions:
NBBCA Subsection 25(4). The exception may, for example, apply if a shareholder transfers
property to the corporation in exchange for shares. In that case the amount added to the stated
capital account for the shares issued could be the whole or any part of the value of the property
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transferred to the corporation. See Appendix 11 for an example of a directors' resolution applying
this exception.
Stated capital is significant since it is a component of various solvency tests provided for
under the NBBCA such as determining when a corporation may declare a dividend, repurchase or
redeem shares or amalgamate. Stated capital also generally equates to paid-up capital for income
tax purposes which can determine the amount that may, for example, be returned to a shareholder
on a tax favourable basis.
8.

Organizational Proceedings

8.1

Organization of the Corporation/Preparation of the Minute Book

By virtue of subsection 7(1) of the NBBCA, "a Corporation comes into existence on the
date shown in the certificate of incorporation." After receiving the Certificate of Incorporation, the
next step is to organize the Corporation and prepare a minute book - the records of the Corporation.
There are various providers of minute books, including Dye & Durham, www.dyedurham.ca.
A minute book is usually divided into the following sections:
1) Articles
2) By-Laws
3) Resolutions
4) Directors' Register
5) Shareholders' Register
6) Transfer Register
7) Shareholders' Ledger
8) Minutes of Shareholders
9) Minutes of Directors
10) Share Certificates
11) Forms Filed
In the Articles section of the minute book insert the Certificate of Incorporation and the
copies of Form 1, Form 2 and Form 4 which have been filed with Corporate Affairs. Keep a copy
in your file to photocopy for banks, etc. as requested.
8.2

Enactment of By-laws

After incorporation and receipt of the Certificate of Incorporation, you should attend
immediately to completing the organization of the corporation in accordance with the instructions
of your client. This generally means the enactment of the by-laws of the corporation by a directors’
resolution and the subsequent affirmation by a resolution of the shareholders. The usual practice is
to enact the by-laws as part of the directors’ organizational resolutions which include the issuance
of shares, and then have the shareholders affirm the by-laws, elect permanent directors and appoint
the auditor (if any).
Appendices 13 and 14 are a precedent for organizational proceedings. Appendix 15 is a
model for general by-law for the corporation.
8.3

Meeting of Directors
It should be noted that pursuant to subsection 62(1) of the Act that only the directors need
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be involved in the initial organization of the corporation and no activity by the shareholders is
necessary until the first annual meeting. However the usual practice is to adopt organizational
proceedings of both directors and shareholders following incorporation, primarily because in most
corporations the directors and shareholders are for the most part one and the same (or at least
closely related) and it is not inconvenient to do so.
8.4

Resolution to Fix the Numbers of Directors

If the number of directors is set at between a minimum and a maximum in the articles, and
no other provision is made in the articles, the number of directors within a minimum and a
maximum must be fixed by a by-law.
Section 60(2) of the NBBCA does not contemplate delegating this by by-law to the
directors. The authority to fix the number within the minimum and maximum can be delegated in
the articles and it is not unusual to see provisions in the articles of a corporation permitting the
directors or the shareholders to set the number of directors by resolution.
In such a case you would, as part of the organizational resolutions, adopt a resolution setting
the size of the board of directors.
8.5

Banking Resolution and Borrowing

Included in Appendix 12 is a sample banking resolution. If you are acting for more than
one party in incorporating, special attention should be paid to the form of banking resolution as
generally they are more broadly worded than may be intended. Particular attention should be paid
to provisions which permit delegation of signing authority. Do not hesitate to amend the standard
forms recommended by financial institutions if they are not appropriate.
Because the NBBCA permits a corporation to borrow and give security the enactment of a
borrowing by-law is not necessary although a standard form is included in the precedent by-laws.
The banks, instead, often require confirmation and/or copies of the directors and officers registers
of the corporation, the articles and the borrowing by-laws along with confirmation that any
unanimous shareholder agreement does not restrict or limit the powers of the corporation to borrow
and issue security.
Although the banks require the operation and verification of account agreement, they do not
generally allow any amended version. You should bring to the attention of your clients the nature
of the agreement and its relative one-sidedness in favour of the bank. Particular note should be
made of the provisions with respect to the delivery of statements of account and the effect of a
failure to notify the bank of any inaccuracies within a certain prescribed period (generally 30 days)
after receipt.
8.6

Corporate Registers and Ledgers

Section 48 of the NBBCA requires that a Corporation maintain a share register where it is
required to include the names, alphabetically arranged, and the latest known address of each person
who is or has been a shareholder, the number of shares held by each shareholder and the date and
particulars of the issue and transfer of each share.
Annexed hereto as Appendix 16 are sample Shareholders' Register, Directors' Register,
Share Transfer Register and Shareholders' Ledger for a corporation with four shareholders, two
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directors and two classes of shares (voting Class A and non-voting common Class B). The sample
represents a situation where there are four shareholders but only two of those shareholders are
directors in the corporation.
9.

Ongoing Maintenance of Corporate Records

All actions taken by directors or shareholders on behalf of the corporation should be
recorded in the minute book either by resolution or minutes. The corporate accountant should be
consulted regarding dividends or bonuses paid and all such payments should be recorded in the
minute book.
As in looking after your home or your car, continuous maintenance will ensure the
corporation is running smoothly when it comes time for a re-organization, amalgamation or sale of
shares, all of which require proper documentation. Ongoing annual maintenance will ensure that
transactions that may be difficult in themselves are not further impeded by inaccurate corporate
records.
10.

Annual Proceedings

Annual Returns are required to be filed in the month following the anniversary of
incorporation of the corporation. The annual proceedings for the corporation (receipt of financial
statements by shareholders and directors, election or relection of directors and appointment or
reappointment of any auditor) are required to be taken within 18 months of incorporation and
thereafter within 15 months of the prior annual meeting or adoption of resolutions in lieu thereof.
Annexed as Appendix 17 are precedent annual resolutions. They are relatively
straightforward and purport to cover all of the proceedings necessary to be transacted annually by
the shareholders.
11.

Electronic Transactions

In New Brunswick, the Electronic Transactions Act governs electronic commerce and
allows for the ability to manage corporate governance issues quickly and efficiently using electronic
methods such as e-mail. Annexed hereto as Appendix 18 are sample By-Law Provisions to address
electronic signatures and voting.
12.

E-Filing

Under both the New Brunswick Corporate Affairs registry and the Federal Industry Canada
registry certain forms can be filed online instead of delivering originals to offices.
13.

Summary and Conclusion

In general, you should have a structured approach to incorporation to ensure that it is
properly and efficiently carried out and completed. The necessary questionnaires, checklists and
instructions should be easily available to you as well your secretary or legal assistant as should the
necessary forms and precedents.
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Appendix 1
INCORPORATION OF A BUSINESS CORPORATION
PRE-INCORPORATION QUESTIONNAIRE
A.
1.
2.
3.
4.
5.

ARTICLES OF INCORPORATION
Does corporation intend to offer its securities to the public?
Is a special date of incorporation desired? Required?
Does corporation intend to operate in other jurisdictions?
Are name consents required?
Are special provisions to be considered for inclusion in articles?







shareholders' meetings out of N.B. (ss. 84(3))
notice of shareholders' meetings (ss. 87(5))
removal of statutory pre-emptive rights (ss. 27(1) & (2))
borrowing powers or restrictions
election of directors in rotation
other

6. Are any powers to be withheld or limited?
7. Are there to be restrictions on transfers of shares?





common shares
special shares
unanimous shareholder agreement
buy-sell agreement

8. Authorized capital to be divided into:
















common
par value
no par value
limited or unlimited number
special or preferred (classes/series)
special provisions
dividends
cumulative
participating
voting
redeemable
retractable
repurchasable
convertible
other provisions

9. Registered Office - street address in New Brunswick
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10. Incorporators



number
names, addresses, telephone numbers

11. Directors



B.

number
quorum
first directors (names, addresses, occupation, telephone)

BYLAWS AND RESOLUTIONS
12. General bylaw to include:
Regarding the directors:






powers
remuneration
removal
meetings
indemnification

Regarding the shareholders:






meetings
quorum
loans to
fiscal year end
cumulative voting

13. Other resolutions to cover: location of corporate records (solicitor’s office)
C.

ORGANIZATION
14. Bank
 branch and signing officers
 special accounts to be opened
15. Officers' names, addresses and telephone numbers
16. Auditors or Accountants
17. Issuance of shares
18. Agreements between shareholders





unanimous shareholder agreement
buy-sell agreements
voting trusts
others
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CHECKLIST FOR INCORPORATION AND ORGANIZATION
OF BUSINESS CORPORATION
1.

INSTRUCTIONS received by

2.

NAME
suggested name
clearance by department
cleared in other jurisdictions
written confirmation to client _

3.

ARTICLES OF INCORPORATION
prepared
checked
incorporators
consent to use of name
executed

4.

INCORPORATION FEE
quoted
Received retainer

on

$
$

5.

FILE ARTICLES, NOTICES, CONSENT(S) Date

6.

ADVICE FROM SERVICE NEW BRUNSWICK
date of incorporation
advised client

7.

SEAL (if required)
ordered
received
MINUTE BOOK
ordered
received
SHARE CERTIFICATES
issued
checked by

8.
9.

.

10.

OFFICERS
name, address, occupation, and telephone number
President:
Vice President:
Secretary:
Treasurer:
Others:

11.

DIRECTORS
name, address, occupation and telephone number

checked by
checked by
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BANKING ARRANGEMENTS
bank
branch
signing authority

borrowing certificate
Prepared and
checked

signed

delivered
to bank

signing resolution
borrowing certificate
signature cards
list of directors and officers
Account Agreement
initial deposit for shares
13.

AUDITORS
Notified

14.

with copy of articles

BYLAW NO. 1 (General)
special provisions or separate bylaw(s)
directors' remuneration
removal of directors
fiscal year end
shareholders' loans
officers – positions of authority
executive committee
directors' meetings, quorum
shareholders' meeting, quorum
casting vote
prepared
checked

15.

ORGANIZATION RESOLUTIONS - DIRECTORS
prepared
checked
enactment of Bylaw 1 (General By-Law)
enactment of any other bylaws
election or appointment of officers
issuance of shares
form of share certificates
banking resolution(s)
fixing fiscal year end
others

16.

ORGANIZATION RESOLUTIONS - SHAREHOLDERS
prepared

checked
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ARTICLES
certificate of incorporation dated
received
copies for minute book

18.

auditor

others

ORGANIZATION - COMPLETION
resolutions signed
bylaws signed
share certificates

19.

prepared
signed
MINUTE BOOK COMPLETED

registers completed

Received by solicitor
20.

REPORT TO CLIENT
dictated

checked

21.

ACCOUNT FORWARDED

22.

CORPORATE RECORDS FORWARDED OR RETAINED

mailed

minute book
seal (if requested)
share certificates
certification of
incorporation
original agreements
23.

NATURE OF BUSINESS
licensing requirement
registration
requirement

24.

REGISTRATIONS & LICENCES
Extra-Provincial registration(s)?
GST/HST?
Workers Compensation/WorkSafe NB?
Payroll?
Other?
Operating Licences or Permits?
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[Corporation]
(hereinafter referred to as the “Corporation”)

THIS IS SCHEDULE “Other Provisions” TO THE FOREGOING FORM 1 UNDER THE
NEW BRUNSWICK BUSINESS CORPORATIONS ACT
1.

PLACE OF SHAREHOLDER MEETINGS
Notwithstanding subsections (1) and (2) of Section 84 of the Business Corporations Act,
as from time to time in force, meetings of shareholders of the Corporation may be held at
any place outside New Brunswick.

2.

NOTICE OF SHAREHOLDER MEETINGS
Notwithstanding subsection (1) of Section 87 of the Business Corporations Act, as from
time to time in force, notice of time and place of a meeting of shareholders of the
Corporation shall be deemed to be properly given if sent not less than ten (10) days nor
more than fifty (50) days before such meeting:
(a)
(b)
(c)

to each shareholder entitled to vote at the meeting;
to each director; and
to the auditor, if any.

3.

PRE-EMPTIVE RIGHTS

(A)

Notwithstanding subsection (2) of Section 27 of the Business Corporations Act, as from
time to time in force, but subject however to any rights arising under any unanimous
shareholders agreements, the holders of equity shares of any class, in the case of the
proposed issuance by the Corporation of, or the proposed granting by the Corporation of
rights or options to purchase, its equity shares of any class of any shares or other
securities convertible into or carrying rights or options to purchase its equity shares of
any class, shall not as such, even if the issuance of the equity shares proposed to be
issued or issuable upon exercise of such rights or options or upon conversion of such
other securities would adversely affect the unlimited dividend rights of such holders,
have the pre-emptive right as provided by Section 27 of the Business Corporations Act to
purchase such shares or other securities.

(B)

Notwithstanding subsection (3) of Section 27 of the Business Corporations Act, as from
time to time in force, but subject however to any rights arising under any unanimous
shareholders agreements, the holders of voting shares of any class, in case of the
proposed issuance by the Corporation of, or the proposed granting by the Corporation of
rights or options to purchase, its voting shares of any class or any shares or options to
purchase its voting shares of any class, shall not as such, even if the issuance of the
voting shares proposed to be issued or issuable upon exercise of such rights or options or
upon conversion of such other securities would adversely affect the voting rights of such
holders, have the pre-emptive right as provided by Section 27 of the Business
Corporations Act to purchase such shares or other securities.
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FINANCIAL ASSISTANCE
The Corporation may, directly or indirectly, give financial assistance by means of a loan,
guarantee or otherwise:

(a)
(b)

(c)
(d)

5.

to any shareholder, director, officer or employee of the Corporation or of an
affiliated corporation, or
to any associate of a shareholder, director, officer or employee of the
Corporation or of an affiliated corporation;
whether or not:
the Corporation is, or after giving the financial assistance would be, unable to
pay its liabilities as they become due; or
the realizable value of the Corporation’s assets, excluding the amount of any
financial assistance in the form of a loan or in the form of assets pledged or
encumbered to secure a guarantee, after giving the financial assistance, would be
less than the aggregate of the Corporation’s liabilities and stated capital of all
classes.

NUMBER OF DIRECTORS
The number of directors within the minimum and maximum numbers provided for in
these articles shall be as determined by resolution of the board of directors.
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Appendix 6
ARTICLES OF INCORPORATION
AUTHORIZED CAPITAL ALTERNATIVES (para. 3 of Form 1)
Common Shares (Some Examples)
An unlimited number of common shares without par value
An unlimited number of common shares of a par value of $100.00 each
500 common shares without par value
An unlimited number of common shares without par value; - the maximum aggregate amount for
which the common shares may be issued shall not exceed $500,000.00*
Common and Special Shares (Some Examples)
An unlimited number of common shares without par value and an unlimited number of 8% nonvoting, cumulative, redeemable, retractable preferred shares without par value, the terms and
conditions of which are set out in the attached Schedule – Share Structure.
1,000 common shares without par value and 5,000, 8% non-voting, non-cumulative, redeemable
and retractable preferred shares of a par value of $100 each, the terms and conditions of which are
set out in the attached Schedule – Share Structure.
An unlimited number of common shares without par value and the maximum aggregate amount for
which the common shares may be issued shall not exceed $100,000 and 10,000, 8% non-voting,
non-cumulative, redeemable and retractable preferred shares of a par value of $100 each, the terms
and conditions of which are set out in the attached Schedule – Share Structure.
An unlimited number of common shares without par value and an unlimited number of 8% nonvoting, non-cumulative, redeemable, retractable preferred shares of a par value of $1 each, the
terms and conditions of which are set out in the attached Schedule – Share Structure.
[*NOTE: Typically the maximum value is no longer included in the authorized capital terms.
References to maximum amounts are generally historic in nature because at one time the
amount to be paid for annual filings was dependent on the value of authorized capital. Today
annual filing fees are set without dependence on authorized capital amount.]
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SCHEDULE TO
ARTICLES OF INCORPORATION OF
[Corporation]
PARAGRAPH 4 - RESTRICTIONS ON SHARE TRANSFERS
Alternative 1 - Shareholders' approval
No securities, other than non-convertible debt securities, shall be transferred without the
(unanimous) consent of (at least 2/3 of) all the shareholders of the corporation or in accordance with
the provisions of a unanimous shareholder agreement.
Alternative 2 - Directors' approval
No securities, other than non-convertible debt securities, shall be transferred without the
(unanimous) consent of (at least 2/3 of) all the directors of the corporation or in accordance with the
provisions of a unanimous shareholder agreement.
Alternative 3 - Directors' and Shareholder’s approval
No securities, other than non-convertible debt securities, shall be transferred without the
consent of the directors or shareholders of the corporation expressed by resolution passed at a
meeting of the board of directors or the shareholders or by an instrument or instruments in writing
signed by all such directors or shareholders.
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SCHEDULE TO
ARTICLES OF INCORPORATION OF
[CORPORATION]
1.

PLACE OF SHAREHOLDER MEETINGS
Notwithstanding subsections (1) and (2) of Section 84 of the Business Corporations Act, as from
time to time in force, meetings of shareholders of the Corporation may be held at any place
outside New Brunswick including Montreal, Toronto, Vancouver and New York.

2.

NOTICE OF SHAREHOLDER MEETINGS
Notwithstanding subsection (1) of Section 87 of the Business Corporations Act, as from time to
time in force, notice of time and place of a meeting of shareholders of the Corporation shall be
deemed to be properly given if sent not less than ten (10) days nor more than fifty (50) days
before such meeting:
(a)
(b)
(c)

to each shareholder entitled to vote at the meeting;
to each director; and
to the auditor, if any.

3.

PRE-EMPTIVE RIGHTS

(A)

Notwithstanding subsection (2) of Section 27 of the Business Corporations Act, as from time to
time in force, but subject however to any rights arising under any unanimous shareholders
agreements, the holders of equity shares of any class, in the case of the proposed issuance by the
Corporation of, or the proposed granting by the Corporation of rights or options to purchase, its
equity shares of any class of any shares or other securities convertible into or carrying rights or
options to purchase its equity shares of any class, shall not as such, even if the issuance of the
equity shares proposed to be issued or issuable upon exercise of such rights or options or upon
conversion of such other securities would adversely affect the unlimited dividend rights of such
holders, have the pre-emptive right as provided by Section 27 of the Business Corporations Act
to purchase such shares or other securities.

(B)

Notwithstanding subsection (3) of Section 27 of the Business Corporations Act, as from time to
time in force, but subject however to any rights arising under any unanimous shareholders
agreements, the holders of voting shares of any class, in case of the proposed issuance by the
Corporation of, or the proposed granting by the Corporation of rights or options to purchase, its
voting shares of any class or any shares or options to purchase its voting shares of any class, shall
not as such, even if the issuance of the voting shares proposed to be issued or issuable upon
exercise of such rights or options or upon conversion of such other securities would adversely
affect the voting rights of such holders, have the pre-emptive right as provided by Section 27 of
the Business Corporations Act to purchase such shares or other securities.
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FINANCIAL ASSISTANCE
The Corporation may, directly or indirectly, give financial assistance by means of a loan,
guarantee or otherwise:

(a)
(b)

to any shareholder, director, officer or employee of the Corporation or of an affiliated
corporation, or
to any associate of a shareholder, director, officer or employee of the Corporation or of an
affiliated corporation;
whether or not:

(c)
(d)

5.

the Corporation is, or after giving the financial assistance would be, unable to pay its liabilities as
they become due; or
the realizable value of the Corporation’s assets, excluding the amount of any financial assistance
in the form of a loan or in the form of assets pledged or encumbered to secure a guarantee, after
giving the financial assistance, would be less than the aggregate of the Corporation’s liabilities
and stated capital of all classes.

NUMBER OF DIRECTORS
The number of directors within the minimum and maximum numbers provided for in these
articles shall be as determined by resolution of the board of directors.
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SHARE CONDITIONS THIS IS SCHEDULE “I” TO THE FOREGOING FORM 1
UNDER THE NEW BRUNSWICK BUSINESS CORPORATIONS ACT
The Corporation is authorized to issue:
a) an unlimited number of Common shares, without nominal or par value;
b) an unlimited number of Class A Preferred shares, without nominal or par value; and
c) an unlimited number of Class B Preferred shares, without nominal or par value.

I. The Common shares shall have attached thereto the following rights, privileges, restrictions
and conditions:
a) Voting. Each Common share shall entitle the holder thereof to one (1) vote at all
meetings of the shareholders of the Corporation (except meetings at which only holders of
another specified class of shares are entitled to vote pursuant to the provisions hereof or
pursuant to the provisions of the Act).
b) Dividends. The holders of the Common shares shall be entitled to receive, as and when
declared by the board of directors, subject to the rights, privileges, restrictions and conditions
attaching to the Class A Preferred shares and Class B Preferred shares, in equal amounts per
Common share, dividends payable in money, property or by the issue of fully paid shares of
the capital of the Corporation.
c) Liquidation, etc. In the event of the liquidation, dissolution or winding-up of the
Corporation, whether voluntary or involuntary, or other distribution of assets of the
Corporation among shareholders for the purpose of winding-up its affairs, subject to the
rights, privileges, restrictions and conditions attaching to the Class A Preferred shares and
the Class B Preferred shares, the holders of the Common shares shall be entitled to receive,
in equal amounts per Common share, the remaining property of the Corporation.

II. The Class A Preferred shares shall have attached thereto the following rights, privileges,
restrictions and conditions:
a) Non-Voting. Subject to the provisions of the Act or as otherwise expressly provided
herein, the holders of the Class a Preferred shares shall not be entitled to receive notice
of, nor to attend or vote at meetings of the shareholders of the Corporation.
b) Dividends. The holders of the Class A Preferred shares shall be entitled to receive
during each month, as and when declared by the board of directors, but always in
preference and priority to any payment of dividends on the Class B Preferred shares and
the Common shares or any other shares ranking junior to the Class A Preferred shares
non-cumulative dividends at a fixed rate of one half of one percent (0.50%) per month
calculated on the Class A Preferred Redemption Price (as hereinafter defined in
paragraph II. (h)) of each such share payable in money, property or by the issue of fully
paid shares of any class of the Corporation. The holders of the Class a Preferred shares
shall not be entitled to any dividend in excess of the dividend hereinbefore provided for.
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c) Liquidation, etc. In the event of the liquidation, dissolution or winding-up of the
Corporation, whether voluntary or involuntary, or other distribution of assets of the
Corporation among shareholders for the purpose of winding-up its affairs, the holders of
the Class A Preferred shares shall be entitled to receive for each Class A Preferred share,
in preference and priority to any distribution of the property or assets of the Corporation
to the holders of the Class B Preferred shares, the Common shares or to any other shares
ranking junior to the Class A Preferred shares, an amount equal to the Class A Preferred
Redemption Price plus all declared and unpaid dividends thereon, but shall not be
entitled to share any further in the distribution of the property or assets of the
Corporation.
d) Redemption by Corporation. The Corporation may, in the manner hereinafter
provided, redeem at any time all, or from time to time any part, of the outstanding
Class A Preferred shares on payment for each Class A Preferred share to be redeemed of
the Class A Preferred Redemption Price plus all declared and unpaid dividends thereon
(in paragraphs II. (e), (f) and (g) called the “Redemption Price”).
e) Procedure on Redemption. Before redeeming any Class A Preferred shares, the
Corporation shall mail or deliver to each person who, at the date of such mailing or
delivery, shall be a registered holder of Class A Preferred shares to be redeemed, notice
of the intention of the Corporation to redeem such shares held by such registered holder;
such notice shall be delivered to, or mailed by ordinary prepaid post addressed to, the
last address of such holder as it appears on the records of the Corporation, or in the event
of the address of any such holder not appearing on the records of the Corporation, then to
the last address of such holder known to the Corporation, at least five (5) days before the
date specified for redemption; such notice shall set out the Redemption Price, the date on
which the redemption is to take place and, if part only of the Class A Preferred shares
held by the person to whom it is addressed is to be redeemed, the number thereof so to be
redeemed; on or after the date so specified for redemption the Corporation shall pay or
cause to be paid the Redemption Price to the registered holders of the Class A Preferred
shares to be redeemed on presentation and surrender of the certificates for the Class A
Preferred shares so called for redemption at the registered office of the Corporation or at
such other place or places as may be specified in such notice, and the certificates for
such Class A Preferred shares shall thereupon be cancelled, and the Class A Preferred
shares represented thereby shall thereupon be redeemed; from and after the date
specified for redemption in such notice, the holders of the Class A Preferred shares
called for redemption shall cease to be entitled to dividends in respect of such shares and
shall not be entitled to exercise any of the rights of the holders thereof, except the right
to receive the Redemption Price, unless payment of the Redemption Price shall not be
made by the Corporation in accordance with the foregoing provisions, in which case the
rights of the holders of such shares shall remain unaffected; on or before the date
specified for redemption, the Corporation shall have the right to deposit the Redemption
Price of the Class A Preferred shares called for redemption in a special account with any
chartered bank or trust company in Canada named in the notice of redemption, to be
paid, without interest, to or to the order of the respective holders of such Class A
Preferred shares called for redemption, upon presentation and surrender of the
certificates representing the same and, upon such deposit being made or upon the date
specified for redemption, whichever is later, the Class A Preferred shares in respect
whereof such deposit shall have been made, shall be deemed to be redeemed and the
rights of the respective holders thereof, after such deposit or after such redemption date,
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as the case may be, shall be limited to receiving, out of the moneys so deposited, without
interest, the Redemption Price applicable to their respective Class A Preferred shares
against presentation and surrender of the certificates representing such Class A Preferred
shares. If less than all of the Class A Preferred shares are to be redeemed the shares to be
redeemed shall be redeemed pro rata, disregarding fractions, unless the holders of the
Class A Preferred shares unanimously agree to the adoption of another method of
selection of the Class A Preferred shares to be redeemed. If less than all of the Class A
Preferred shares represented by any certificate be redeemed, a new certificate for the
balance shall be issued.
f) Redemption by Holder. A holder of Class A Preferred shares shall be entitled to
require the Corporation to redeem at any time all, or from time to time any part, of the
Class A Preferred shares registered in the name of such holder by tendering to the
Corporation at its registered office the share certificate(s) representing the Class A
Preferred shares which the registered holder desires to have the Corporation redeem
together with a request in writing specifying (i) the number of Class A Preferred shares
which the registered holder desires to have redeemed by the Corporation and (ii) the
business day (in this paragraph referred to as the “Redemption Date”) on which the
holder desires to have the Corporation redeem such Class A Preferred shares, which
Redemption Date shall not be less than five (5) days after the day on which the request in
writing is given to the Corporation. Upon receipt of the share certificate(s) representing
the Class A Preferred shares which the registered holder desires to have the Corporation
redeem together with such a request, the Corporation shall on, or at its option, before, the
Redemption Date redeem such Class A Preferred shares by paying to the registered
holder thereof, for each share to be redeemed, an amount equal to the Redemption Price
in respect thereof; such payment shall be made by cheque payable at par at any branch of
the Corporation's bankers for the time being in Canada. The said Class A Preferred
shares shall be deemed to be redeemed on the date of payment of the Redemption Price
and from and after such date such Class A Preferred shares shall cease to be entitled to
dividends and the holders thereof shall not be entitled to exercise any of the rights of the
holders of Class A Preferred shares in respect thereof. Notwithstanding the foregoing,
the Corporation shall only be obliged to redeem Class A Preferred shares so tendered for
redemption to the extent that such redemption would not be contrary to any applicable
law, and if such redemption of any such Class A Preferred shares would be contrary to
any applicable law, the Corporation shall only be obliged to redeem such Class A
Preferred shares to the extent that the moneys applied thereto shall be such amount
(rounded to the next lower multiple of one hundred dollars ($100.00)) as would not be
contrary to such law, in which case the Corporation shall pay to each holder his pro rata
share of the purchase moneys allocable. If less than all of the Class A Preferred shares
represented by any certificate be redeemed, a new certificate for the balance shall be
issued.
g) Purchase for Cancellation. The Corporation may purchase for cancellation at any time
all, or from time to time any part, of the Class A Preferred shares outstanding, by private
contract at any price, with the unanimous consent of the holders of the Class A Preferred
shares then outstanding, or by invitation for tenders addressed to all the holders of the
Class A Preferred shares at the lowest price at which, in the opinion of the directors,
such shares are obtainable but not exceeding the Redemption Price thereof. If less than
all of the Class A Preferred shares represented by any certificate be purchased for
cancellation, a new certificate for the balance shall be issued.
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h) Class A Preferred Redemption Price. For the purposes of the foregoing paragraphs II.
(b), (c) and (d), the “Class A Preferred Redemption Price” of each Class A Preferred
share shall be an amount equal to the aggregate of (i) the monetary consideration
received by the Corporation upon the issuance of such share, if such share has been
issued for money and (ii) the fair market value of the consideration received by the
Corporation (including, without limitation, shares of another class of the Corporation)
upon the issuance of such share, if such share has been issued in whole or in part for
consideration other than money, less (iii) the aggregate of all amounts by which the
stated capital per Class A Preferred share has been reduced from the date of issuance
until immediately before the time of redemption. Subject to the provisions of the
following sub-paragraph, such fair market value is to be determined by the directors on
the basis of generally accepted accounting and valuation principles.
The fair market value determined as hereinabove provided for shall be subject to revision
in accordance with any binding agreement with, or decision by, the appropriate taxation
authorities, or any judgment of a court of competent jurisdiction.
In the event that any such agreement, decision or judgment shall result in a final
determination under the provisions of the appropriate taxation legislation and the amount
thereby determined is an amount other than the amount for which such share was
originally issued as determined by the directors in accordance with the preceding
subparagraph, such finally determined amount for the purpose of the appropriate taxation
legislation shall then be deemed to have been the fair market value of the consideration
received by the Corporation upon the issuance of such Class A Preferred share. Such
final determination shall reflect any assessment by the Minister of National Revenue or
other taxing authority to which no appeal is taken or any agreement reached by the
Corporation or any holder of a Class A Preferred share and a said taxing authority in
settlement of a dispute regarding such assessment or proposed assessment, or any
decision by a court or tribunal of competent jurisdiction regarding the fair market value
of the Class A Preferred share or the consideration received by the Corporation upon the
issuance of such Class A Preferred share to which no appeal may be taken or the period
during which an appeal may be taken has expired.
In the event that, subsequent to any redemption of Class A Preferred shares, the Class A
Preferred Redemption Price of each Class A Preferred share is adjusted pursuant to a
revision of fair market value as aforementioned, either the Corporation shall pay out to
the former holders of such redeemed Class A Preferred shares or the said former holders
of the redeemed Class A Preferred shares will reimburse the Corporation as the case may
be, the difference between the Class A Preferred Redemption Price of the said Class A
Preferred shares as adjusted and the amount paid by the Corporation upon redemption,
within sixty (60) days from the date of adjustment of the Class A Preferred Redemption
Price.
i)

Stated Capital. In the event that only part of the amount of the consideration received
by the Corporation for any Class A Preferred share issued by the Corporation is added to
the stated capital account of the Class A Preferred shares, such Class A Preferred share
shall be deemed to have been issued for the full amount of the consideration received, for
all purposes of these articles (except only with respect to the stated capital of such
Class A Preferred shares) including, but without limiting the generality of the foregoing,
dividend rights, redemption rights and rights upon liquidation and dissolution.
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j) No Change. No change to any of the provisions of paragraphs II. (a) to (i) or of this
paragraph (j) shall have any force or effect until it has been approved by a majority of
not less than two-thirds (2/3) of the votes cast by the holders of the Class A Preferred
shares, voting separately as a class at a meeting of such holders specially called for that
purpose, or by a resolution in writing signed by all the holders of the Class A Preferred
shares, in addition to any other approval required by the Act.
III. the Class B Preferred shares shall have attached thereto the following rights, privileges,
restrictions and conditions:
a) Non-Voting. Subject to the provisions of the Act or as otherwise expressly provided herein, the
holders of the Class B Preferred shares shall not be entitled to receive notice of, nor to attend or
vote at meetings of the shareholders of the Corporation.
b) Dividends. The holders of the Class B Preferred shares shall be entitled to receive during each
month, as and when declared by the board of directors, but always in preference and priority to
any payment of dividends on the Common shares or any other shares ranking junior to the
Class B Preferred shares, but after payment of dividends to the holders of the Class A Preferred
shares, non-cumulative dividends at a fixed rate of fifty-four one hundredths of one percent
(0.54%) per month calculated on the Class B Preferred Redemption Price (as hereinafter in
paragraph III. (h) defined) of each such share payable in money, property or by the issue of fully
paid shares of any class of the Corporation. The holders of the Class B Preferred shares shall not
be entitled to any dividend in excess of the dividend hereinbefore provided for.
c) Liquidation, etc. In the event of the liquidation, dissolution or winding-up of the Corporation,
whether voluntary or involuntary, or other distribution of assets of the Corporation among
shareholders for the purpose of winding-up its affairs, the holders of the Class B Preferred shares
shall be entitled to receive for each Class B Preferred share, in preference and priority to any
distribution of the property or assets of the Corporation to the holders of the Common shares or
any other shares ranking junior to the Class B Preferred shares, but after distribution to the
holders of the Class A Preferred shares, an amount equal to the Class B Preferred Redemption
Price plus all declared and unpaid dividends thereon, but shall not be entitled to share any further
in the distribution of the property or assets of the Corporation.
d) Redemption by Corporation. The Corporation may, in the manner hereinafter provided,
redeem at any time all, or from time to time any part, of the outstanding Class B Preferred shares
on payment for each Class B Preferred share to be redeemed of the Class B Preferred
Redemption Price plus all declared and unpaid dividends thereon (in paragraphs III. (e), (f) and
(g) called the “Redemption Price”).
e) Procedure on Redemption. Before redeeming any Class B Preferred shares, the Corporation
shall mail or deliver to each person who, at the date of such mailing or delivery, shall be a
registered holder of Class B Preferred shares to be redeemed, notice of the intention of the
Corporation to redeem such shares held by such registered holder; such notice shall be delivered
to, or mailed by ordinary prepaid post addressed to, the last address of such holder as it appears
on the records of the Corporation, or in the event of the address of any such holder not appearing
on the records of the Corporation, then to the last address of such holder known to the
Corporation, at least five (5) days before the date specified for redemption; such notice shall set
out the Redemption Price, the date on which the redemption is to take place and, if part only of
the Class B Preferred shares held by the person to whom it is addressed is to be redeemed, the
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number thereof so to be redeemed; on or after the date so specified for redemption the
Corporation shall pay or cause to be paid the Redemption Price to the registered holders of the
Class B Preferred shares to be redeemed on presentation and surrender of the certificates for the
Class B Preferred shares so called for redemption at the registered office of the Corporation or at
such other place or places as may be specified in such notice, and the certificates for such
Class B Preferred shares shall thereupon be cancelled, and the Class B Preferred shares
represented thereby shall thereupon be redeemed; from and after the date specified for
redemption in such notice, the holders of the Class B Preferred shares called for redemption shall
cease to be entitled to dividends in respect of such shares and shall not be entitled to exercise any
of the rights of the holders thereof, except the right to receive the Redemption Price, unless
payment of the Redemption Price shall not be made by the Corporation in accordance with the
foregoing provisions, in which case the rights of the holders of such shares shall remain
unaffected; on or before the date specified for redemption, the Corporation shall have the right to
deposit the Redemption Price of the Class B Preferred shares called for redemption in a special
account with any chartered bank or trust company in Canada named in the notice of redemption,
to be paid, without interest, to or to the order of the respective holders of such Class B Preferred
shares called for redemption, upon presentation and surrender of the certificates representing the
same and, upon such deposit being made or upon the date specified for redemption, whichever is
later, the Class B Preferred shares in respect whereof such deposit shall have been made, shall be
deemed to be redeemed and the rights of the respective holders thereof, after such deposit or after
such redemption date, as the case may be, shall be limited to receiving, out of the moneys so
deposited, without interest, the Redemption Price applicable to their respective Class B Preferred
shares against presentation and surrender of the certificates representing such Class B Preferred
shares. If less than all of the Class B Preferred shares are to be redeemed, the shares to be
redeemed shall be redeemed pro rata, disregarding fractions, unless the holders of the Class B
Preferred shares unanimously agree to the adoption of another method of selection of the Class B
Preferred shares to be redeemed. If less than all of the Class B Preferred shares represented by
any certificate be redeemed, a new certificate for the balance shall be issued.
f) Redemption by Holder. A holder of Class B Preferred shares shall be entitled to require the
Corporation to redeem at any time all, or from time to time any part, of the Class B Preferred
shares registered in the name of such holder by tendering to the Corporation at its registered
office the share certificate(s) representing the Class B Preferred shares which the registered
holder desires to have the Corporation redeem together with a request in writing specifying (i)
the number of Class B Preferred shares which the registered holder desires to have redeemed by
the Corporation and (ii) the business day (in this paragraph referred to as the “Redemption
Date”) on which the holder desires to have the Corporation redeem such Class B Preferred
shares, which Redemption Date shall not be less than five (5) days after the day on which the
request in writing is given to the Corporation. Upon receipt of the share certificate(s)
representing the Class B Preferred shares which the registered holder desires to have the
Corporation redeem together with such a request, the Corporation shall on, or at its option,
before, the Redemption Date redeem such Class B Preferred shares by paying to the registered
holder thereof, for each share to be redeemed, an amount equal to the Redemption Price in
respect thereof; such payment shall be made by cheque payable at par at any branch of the
Corporation's bankers for the time being in Canada. The said Class B Preferred shares shall be
deemed to be redeemed on the date of payment of the Redemption Price and from and after such
date such Class B Preferred shares shall cease to be entitled to dividends and the holders thereof
shall not be entitled to exercise any of the rights of the holders of Class B Preferred shares in
respect thereof. Notwithstanding the foregoing, the Corporation shall only be obliged to redeem
Class B Preferred shares so tendered for redemption to the extent that such redemption would not
LAW SOCIETY OF NEW BRUNSWICK

32

CORPORATE ORGANIZATION

CHAPTER 2

be contrary to any applicable law, and if such redemption of any such Class B Preferred shares
would be contrary to any applicable law, the Corporation shall only be obliged to redeem such
Class B Preferred shares to the extent that the moneys applied thereto shall be such amount
(rounded to the next lower multiple of one hundred dollars ($100.00)) as would not be contrary
to such law, in which case the Corporation shall pay to each holder his pro rata share of the
purchase moneys allocable. If less than all of the Class B Preferred shares represented by any
certificate be redeemed, a new certificate for the balance shall be issued.
g) Purchase for Cancellation. The Corporation may purchase for cancellation at any time all, or
from time to time any part, of the Class B Preferred shares outstanding, by private contract at any
price, with the unanimous consent of the holders of the Class B Preferred shares then
outstanding, or by invitation for tenders addressed to all the holders of the Class B Preferred
shares at the lowest price at which, in the opinion of the directors, such shares are obtainable but
not exceeding the Redemption Price thereof. If less than all of the Class B Preferred shares
represented by any certificate be purchased for cancellation, a new certificate for the balance
shall be issued.
h) Class B Preferred Redemption Price. For the purposes of the foregoing paragraphs III. (b), (c)
and (d), the “Class B Preferred Redemption Price” of each Class B Preferred share shall be an
amount equal to the aggregate of (i) the monetary consideration received by the Corporation
upon the issuance of such share, if such share has been issued for money and (ii) the fair market
value of the consideration received by the Corporation (including, without limitation, shares of
another class of the Corporation) upon the issuance of such share, if such share has been issued
in whole or in part for consideration other than money, less (iii) the aggregate of all amounts by
which the stated capital per Class B Preferred share has been reduced from the date of issuance
until immediately before the time of redemption. Subject to the provisions of the following subparagraph, such fair market value is to be determined by the directors on the basis of generally
accepted accounting and valuation principles.
The fair market value determined as hereinabove provided for shall be subject to revision in
accordance with any binding agreement with, or decision by, the appropriate taxation authorities,
or any judgment of a court of competent jurisdiction. In the event that any such agreement,
decision or judgment shall result in a final determination under the provisions of the appropriate
taxation legislation and the amount thereby determined is an amount other than the amount for
which such share was originally issued as determined by the directors in accordance with the
preceding subparagraph, such finally determined amount for the purpose of the appropriate
taxation legislation shall then be deemed to have been the fair market value of the consideration
received by the Corporation upon the issuance of such Class B Preferred share. Such final
determination shall reflect any assessment by the Minister of National Revenue or other taxing
authority to which no appeal is taken or any agreement reached by the Corporation or any holder
of a Class B Preferred share and a said taxing authority in settlement of a dispute regarding such
assessment or proposed assessment, or any decision by a court or tribunal of competent
jurisdiction regarding the fair market value of the Class B Preferred share or the consideration
received by the Corporation upon the issuance of such Class B Preferred share to which no
appeal may be taken or the period during which an appeal may be taken has expired.
In the event that, subsequent to any redemption of Class B Preferred shares, the Class B
Preferred Redemption Price of each Class B Preferred share is adjusted pursuant to a revision of
fair market value as aforementioned, either the Corporation shall pay out to the former holders of
such redeemed Class B Preferred shares or the said former holders of the redeemed Class B
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Preferred shares will reimburse the Corporation as the case may be, the difference between the
Class B Preferred Redemption Price of the said Class B Preferred shares as adjusted and the
amount paid by the Corporation upon redemption, within sixty (60) days from the date of
adjustment of the Class B Preferred Redemption Price.
i)

Stated Capital. In the event that only part of the amount of the consideration received by the
Corporation for any Class B Preferred share issued by the Corporation is added to the stated
capital account of the Class B Preferred shares, such Class B Preferred share shall be deemed to
have been issued for the full amount of the consideration received, for all purposes of these
articles (except only with respect to the stated capital of such Class B Preferred shares)
including, but without limiting the generality of the foregoing, dividend rights, redemption rights
and rights upon liquidation and dissolution.

j) No Change. No change to any of the provisions of paragraphs III. (a) to (i) or of this
paragraph (j) shall have any force or effect until it has been approved by a majority of not less
than two-thirds (2/3) of the votes cast by the holders of the Class B Preferred shares, voting
separately as a class at a meeting of such holders specially called for that purpose, or by a
resolution in writing signed by all the holders of the Class B Preferred shares, in addition to any
other approval required by the Act.
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Appendix 10
RESOLUTIONS OF THE BOARD OF DIRECTORS OF
[CORPORATION] (The “Corporation”)
BE IT RESOLVED THAT:
1. the subscription of Anne Jones for One Hundred (100) common shares in the capital of the
Corporation at the subscription price of One Dollar (Cdn$1.00) per share be and the same is
hereby accepted; and
2. the Corporation having received the sum of One Hundred Dollars (Cdn$100.00) in full payment
of the said One Hundred (100) common shares subscribed for by Anne Jones, the said One
hundred (100) common shares be issued as fully paid and non-assessable and a certificate
representing the 100 common shares be issued to Anne Jones.

Each and every one of the foregoing resolutions is hereby consented to by the signature of the director of
[CORPORATION] pursuant to the New Brunswick Business Corporations Act this [DATE].

John Doe
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SUBSCRIPTION
TO: DIRECTORS OF [CORPORATION]
DATE: [DATE]
The undersigned hereby subscribes for and agrees to take up 100 common shares without nominal
or par value in the capital stock of [CORPORATION] and tenders herewith the sum of $100.00 in full
payment of the subscription price for such shares.
The undersigned hereby requests that a share certificate representing the said shares be issued in the
name of the undersigned.

Anne Jones
ACCEPTED this [DATE].
[CORPORATION]

Per:
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Appendix 11
RESOLUTIONS OF THE SOLE DIRECTOR OF
[CORPORATION] (The “Corporation”)
The undersigned, being the sole director of [CORPORATION], pursuant to the Business Corporations
Act, by his signature, hereby passes the following resolutions:
WHEREAS the Corporation has entered into an agreement dated [DATE] (the "Purchase Agreement")
dated the [DATE], made between John Doe (the "Vendor") and the Corporation, the Corporation
purchased from the Vendor the undertaking and assets of the business of the Vendor (the "Purchased
Assets"), on the terms and conditions therein set out;
AND WHEREAS the purchase price of $100,000 for the Purchased Assets is, in accordance with the
provisions of the Purchase Agreement, to be satisfied by the issuance to the Vendor of 1000 common
shares without nominal or par value in the capital of the Corporation;
BE IT RESOLVED THAT:
1) The execution and delivery of the Purchase Agreement by any officer or director of the
Corporation is ratified and confirmed and any officer or director of the Corporation is authorized
and directed to execute and deliver under the corporate seal or otherwise, with any alterations,
additions, amendments or deletions as such officer or director may approve and whose signature
shall be conclusive evidence of approval, all documents or instruments in writing, and to do all
other acts or things as such officer or director considers necessary, to give effect to this
resolution and to complete the transactions contemplated by the Purchase Agreement;
2) in accordance with the Purchase Agreement between the Vendor and the Corporation, 1000
common shares without nominal or par value in the capital stock of the Corporation be and the
same are hereby issued to the Vendor;
3) the directors of the Corporation hereby fix the consideration for the issue of the said 1000
common shares without nominal or par value in the capital stock of the Corporation as the
Purchased Assets and in good faith hereby determine that such consideration is in all the
circumstances of the transaction the fair equivalent of the money that the Corporation would
have received if the said 1000 common shares had been issued for money, that is to say, the sum
of $100,000;
4) The Purchased Assets having been duly transferred by Bill of Sale into the name of the
Corporation and the Corporation accordingly having received the consideration for issuance of
the said 1000 common shares without nominal or par value, it is hereby declared that the said
1000 common shares are issued and shall be held as fully-paid and non-assessable shares and that
a certificate or certificates representing in the aggregate the said shares be issued to the Vendor;
and
5) the said 1000 common shares having been issued in exchange for property of a person who did
not and does not deal with the Corporation at arm's length, as contemplated by subsection 25(4)
of the Business Corporations Act, the sum of $100 be and the same is hereby added to the stated
capital account maintained for the common shares without nominal or par value of the
Corporation, being a part only of the amount of the consideration received by the Corporation in
exchange for the said 1000 common shares.

DATED [DATE].
John Doe
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Appendix 12
RESOLUTION OF DIRECTORS OF [CORPORATION]
REGARDING BANKING AND SECURITY
RESOLVED:
1)

THAT [BANK] (the "Bank") be and is hereby appointed the Banker of the Corporation.

2)

THAT the president alone or any one of the persons mentioned in Clause 3 hereof or any
persons time to time designated in writing by the President, Vice-President, Secretary,
Treasurer or Secretary-Treasurer, be and is hereby authorized on behalf of the Corporation from
time to time.
a) to deposit or negotiate or transfer to the Bank (but for credit of the Corporation's account
only) all or any cheques, promissory notes, bills of exchange, orders for the payment of
money and other paper negotiable or otherwise, interest or dividend coupons and
warrants, securities maturing or called for redemption, and the proceeds of any of them,
and for such purpose to make, draw, endorse, sign, execute and deliver all of any of the
foregoing or deliver all or any thereof to the Bank endorsed with the name of the
Corporation impressed thereon by rubber stamp or otherwise; and
b) to receive all paid cheques and vouchers and sign and deliver to the Bank the Bank's
form of settlement of balances and release, and to arrange, settle, balance and certify all
books and accounts between the Corporation and the Bank, and to receive all securities
attached to drafts drawn on the Corporation to be delivered upon payment of the drafts
and all commercial and other paper, and to sign and deliver to the Bank receipts for all or
any of the foregoing.

3)

THAT the president alone and ___________________ are/is hereby authorized on behalf
of the Corporation from time to time
a) to make, draw, accept, sign and execute, under the corporate seal or otherwise, cheques,
promissory notes, bills of exchange, orders for the payment of money and other
instruments whether negotiable or not, contracts for letters of credit and forward
exchange, and agreements obligating the Corporation to the Bank in respect of
obligations or liabilities incurred or to be incurred by the Bank for the account benefit of
the Corporation;
b) to borrow money from the Bank upon the credit of the Corporation in such amounts and
on such terms as may be deemed expedient by obtaining loans or advances or by way of
overdraft or otherwise;
c) to mortgage, hypothecate, charge, pledge, convey, assign, transfer or create a security
interest, to give security under or The Bank Act or otherwise upon, all or any of the
property, real and personal, immoveable and moveable, undertaking and rights of the
Corporation, present and future to secure the repayment of all or any money borrowed or
to be borrowed from the Bank, jointly or obligations or liabilities of the Corporation,
present or future, to the Bank, the nature and form of any such and the security and the
rights, powers and authorities exercisable by the Bank or any person or persons
thereunder or in respect thereof to be satisfactory to the Bank;
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d) to sign or execute, under the corporate seal or otherwise, and deliver all such
assignments, transfers, conveyances, hypothecs, mortgages, charges, pledges, security
under the Bank Act or other security, and the notices of intention to give security under
section 427 of the Bank Act, promises to give security under the Bank Act, agreements,
deeds, releases, discharges and other documents and writings as they in their discretion
may consider necessary or useful in connection with the Corporation's business with the
Bank or as the Bank may request;
e) generally to exercise all rights, powers and authorities which the Directors might or
could exercise under the authority of the Corporation's By-laws, constating documents
and the laws governing the Corporation, all as amended from time to time.
4)

THAT the person or persons authorized by Claude 3 hereof, or the person or persons from
time to time designated in writing by (a) the President or Vice-President and (b) the
Secretary or Treasurer or Secretary-Treasurer, be and is/are hereby authorized on behalf of the
Corporation from time to time to withdraw from the Bank all or any securities and
property held by the Bank for safekeeping on behalf of the Corporation or as collateral security
or otherwise and sign and deliver receipts therefor or to direct the Bank by written
instructions signed by such person or persons to deliver all or any such securities and
property to any person or persons named in such instructions.

5)

THAT all instruments, whether negotiable or not, documents and writings made, drawn,
accepted, endorsed, signed or executed as hereinbefore provided and delivered by any bearer
thereof shall be valid and binding upon the Corporation, and the Bank is hereby authorized to
act thereon and give effect thereto.

6)

THAT each branch or agency of the Bank at which an account of the Corporation is kept be
furnished with a copy, certified by the Secretary and, where required by law, under the
Corporation's seal, of this resolution, and with a list of all persons authorized by this
resolution to act for the Corporation and with written notice of any changes which may take
place in such list from time to time (any such notice to be binding on the Bank only from
the time when its receipt is duly acknowledged in writing), and with all designations of persons
made pursuant to Claude 2 or Claude 4 hereof, and with specimens of the signatures of all
persons so authorized or designated; and that this resolution shall remain in force and be binding
upon the Corporation until a copy, certified by the Secretary and, where required by law, under
the Corporation's seal, of a resolution of the Directors of the Corporation repealing or replacing
this resolution shall have been received by the manager of each such branch or agency of the
Bank and duly acknowledged in writing, and that the said list with any changes notified and
acknowledged as aforesaid and the said designations shall respectively remain in force and be
binding upon the Corporation until written notice to the contrary shall have been received and
acknowledged as aforesaid.
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CERTIFICATE
It is hereby certified by the undersigned that the foregoing is a true copy of a resolution of the
Directors of the Corporation passed in accordance with the Corporation's By-laws, constituting
documents, any unanimous shareholders' agreements made by the shareholders of the Corporation and all
other laws governing the Corporation, all as amended from time to time, which resolution is now in full
force and effect.

DATED: [DATE
____________________________
John Smith
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RESOLUTIONS OF THE SOLE FIRST DIRECTOR
OF
BARCO LIMITED
The undersigned, being the sole director of BARCO LIMITED, a New Brunswick corporation (the
“Corporation”), and being entitled to vote on the resolutions hereinafter set forth as if the same had been
submitted at a meeting of the directors of the Corporation duly called and held for the purpose of acting
on such resolutions, does hereby resolve, in lieu of a meeting of the directors of the Corporation, as
follows:

RESOLVED:
That By-Law Number 1 be and the same is hereby enacted as the General By-Laws of
the Corporation; and
That any officer or director of the Corporation, when appointed, is hereby authorized to
sign and execute the aforesaid by-law and insert a copy of the same in the Corporation's
minute book.

RESOLVED:
That the form of share certificates for the Common shares, Class A Preferred shares,
Class B Preferred shares, Class C Preferred shares, Class D Preferred shares and Class E
Preferred shares in the capital of the Corporation, copies of which are annexed hereto, be
and the same are hereby approved and adopted and any officer or director of the
Corporation is authorized to sign share certificates in such form to evidence shares in the
capital of the Corporation.

RESOLVED:
That the affairs of the Corporation be managed by a board of directors consisting of one
(1) member until otherwise determined by resolution of the sole director of the
Corporation.

RESOLVED:
That the subscription of James E. Smith for One Hundred (100) common shares in the
capital of the Corporation at the subscription price of One Canadian Dollar (Cdn$1.00)
per share be and the same is hereby accepted; and
That, the Corporation having received the sum of One Hundred Canadian Dollars
(Cdn$100.00) in full payment of the said One Hundred (100) common shares, the said
One Hundred (100) common shares be issued as fully paid and non-assessable and a
certificate therefor be issued to the said James E. Smith.

RESOLVED:
That the fiscal year of the Corporation shall end on the [DATE] of each year.
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RESOLVED:
That the address of the registered office of the Corporation be and the same is hereby
fixed to be,
123 Main Street
Saint John, N.B.
E2L 4S6
or such other address as determined from time to time by the directors.

RESOLVED:
That the following person be and is hereby appointed an officer of the Corporation
to hold the office set out opposite his name until his successor is duly appointed:
James E. Smith

President

RESOLVED:
That the Corporation is authorized to register to carry on business in any other Province
of Canada or elsewhere as the President or any other officer of the Corporation may
determine and any director or officer of the Corporation is authorized to sign all
documents and do all things as are necessary to effect such registrations.

RESOLVED:
That the Corporation is authorized to open one or more bank accounts at [BANK
NAME] (the “Bank”) and the banking resolution in the form required by the Bank, a
copy of which is attached hereto, be and the same is hereby approved and adopted;
That any director or officer of the Corporation is authorized to do all things necessary to
give effect to this resolution including signing and delivering on behalf of the
Corporation all certificates, instruments and agreements required by the Bank.
Each and every one of the foregoing resolutions is enacted as of this [DATE].

James E. Smith
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Appendix 14
RESOLUTIONS OF SOLE SHAREHOLDER OF
BARCO LIMITED
(herein called the “Corporation”)
The undersigned, being the sole shareholder of [CORPORATION], pursuant to the Business Corporations
Act, by his signature, hereby passes the following resolutions:

RESOLVED:
That By-Law No. ONE of the Corporation be enacted by the Board of Directors as ________ be
and the same is hereby ratified and confirmed as the general by-laws of the Corporation.

RESOLVED:
That James E. Smith be and is hereby appointed sole director of the Corporation to hold office until
the close of the first annual meeting or until his successor is duly elected or appointed.

RESOLVED:
That Messrs. Jones & Smith, Chartered Accountants, 44 Prince William Street, Saint John, N.B. be
and they are hereby appointed auditors of the Corporation to hold office until the close of the first
annual meeting of shareholders at such remuneration as may be fixed by the directors from time to
time.

RESOLVED:
That the resolutions adopted by the first director of the Corporation, as set out in the minute book of
the Corporation, be and the same are hereby approved and all acts of the first director be and the
same are hereby ratified and confirmed.

DATED: [DATE]

James E. Smith
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SHARE SUBSCRIPTION
DATE:
TO:

[DATE]
BARCO LIMITED (the “Corporation”)

The undersigned hereby subscribes for and agrees to take up One Hundred (100)
common shares of the Corporation at the subscription price of One Canadian Dollar (Cdn$1.00) per share
and hereby tenders the amount of One Hundred Canadian Dollars (Cdn$100.00) in full payment thereof.
Should this subscription be acceptable, please enter the undersigned in the share register
of the Corporation and direct the Secretary or other appropriate official of the Corporation to issue a
share certificate in the name of the undersigned.

James E. Smith

ACCEPTED this [DATE]
BARCO LIMITED

Per:
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Appendix 15
BY-LAW NUMBER 1
A by-law relating generally to the regulation of the affairs of BARCO LIMITED
BE IT ENACTED AND IT IS HEREBY ENACTED as Bylaw Number 1 of BARCO LIMITED
(hereinafter called the “Corporation”) as follows:
DEFINITIONS
1)
In this by-law and all other by-laws of the Corporation, unless the context otherwise specifies or
requires:
a) “Act” means the Business Corporations Act, Statutes of New Brunswick, 1981, c. B-9.1,
as from time to time amended, and every statute that may be substituted therefor and, in
the case of such amendment or substitution, any reference in the by- laws of the
Corporation shall be read as referring to the amended or substituted provisions therefor;
b) “articles” means the articles, as from time to time amended, of the Corporation;
c) “by-law” means any by-law of the Corporation from time to time in force and effect;
d) “director” means an individual occupying the position of director of the Corporation and
“directors”, “board of directors” and “board” includes a single director;
e) “unanimous shareholder agreement” means an agreement as described in subsection
99(2) of the Act or a declaration of a shareholder described in subsection 99(3) of the
Act;
f) words importing the singular number only shall include the plural and vice versa; words
importing the masculine gender shall include the feminine and neuter genders and vice
versa; words importing persons shall include bodies corporate, corporations, companies,
partnerships, syndicates, trusts and any number or aggregate of individuals;
g) the headings used in any by-law are inserted for reference purposes only and are not to
be considered or taken into account in construing the terms or provisions thereof or to be
deemed in any way to clarify, modify or explain the effect of any such terms or
provisions; and
h) any term contained in any by-law which is defined in the Act shall have the meaning
given to such term in the Act.
REGISTERED OFFICE
2)
The Corporation may from time to time by resolution of the board of directors change the
location or the address of the registered office of the Corporation to another place within New
Brunswick.
CORPORATE SEAL
3)
The Corporation may have one or more corporate seals which shall be such as the board of
directors may adopt by resolution from time to time.
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DIRECTORS
4)
Number and Powers. There shall be a board of directors consisting of such fixed number, or
minimum and maximum number, of directors as may be set out in the articles or as may be determined as
prescribed by the articles, or failing that, as specified by by-law.
Subject to any unanimous shareholder agreement, the directors shall manage the business and affairs
of the Corporation and may exercise all such powers and do all such acts and things as may be exercised
or done by the Corporation and are not by the Act, the articles, the by-laws, any special resolution of the
Corporation, any unanimous shareholder agreement or by statute expressly directed or required to be
done in some other manner.
5)
Vacancies. If the number of directors is increased, the resulting vacancies shall be filled at a
meeting of shareholders duly called for that purpose. Notwithstanding the provisions of paragraph 10 of
this by-law and subject to the provisions of the Act, if a vacancy should otherwise occur in the board,
the remaining directors, if constituting a quorum, may appoint a qualified person to fill the vacancy for
the remainder of the term. In the absence of a quorum the remaining directors shall forthwith call a
meeting of shareholders to fill the vacancy pursuant to subsection 69(2) of the Act. Where a vacancy or
vacancies exist in the board, the remaining directors may exercise all of the powers of the board so long
as a quorum remains in office.
6)
Duties. Every director and officer of the Corporation in exercising his powers and discharging
his duties shall
a) Act honestly and in good faith; and
b) Exercise the care, diligence and skill that a reasonably prudent person would exercise in
comparable circumstances, in the best interests of the Corporation.
7)
Qualification. Every director shall be an individual nineteen (19) or more years of age and no
one who is of unsound mind and has been so found by a court in Canada or elsewhere or who has the
status of a bankrupt or who has been convicted of an offence under the Criminal Code, chapter C-34 of
the Revised Statutes of Canada, 1970, as amended from time to time, or the criminal law of any
jurisdiction outside of Canada, in connection with the promotion, formation or management of a
corporation or involving fraud (unless three (3) years have elapsed since the expiration of the period
fixed for suspension of the passing of sentence without sentencing or since a fine was imposed, or
unless the term of imprisonment and probation imposed, if any, was concluded, whichever is the latest,
but the disability imposed hereby ceases upon a pardon being granted) shall be a director.
8)
Term of Office. A director's term of office shall be from the meeting at which he is elected or
appointed until the annual meeting next following or until his successor is elected or appointed, or until,
if earlier, he dies or resigns, or is removed or disqualified pursuant to the provisions of the Act.
9)

Vacation of Office. The office of a director shall ipso facto be vacated if
a) he dies;
b) by notice in writing to the Corporation he resigns his office and such resignation, if not
effective immediately, becomes effective in accordance with its terms;
c) he is removed from office in accordance with section 67 of the Act; or
d) he ceases to be qualified to be a director.
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10)
Election and Removal. (1)
Directors shall be elected by the shareholders by ordinary
resolution in general meeting more over on a show of hands unless a poll is demanded and if a poll is
demanded such election shall be by ballot. All the directors then in office shall cease to hold office at the
close of the meeting of shareholders at which directors are to be elected. A director if qualified is eligible
for re-election.
(2)
Subject to sections 65 and 67 of the Act, the shareholders of the Corporation may by
ordinary resolution at a special meeting remove any director before the expiration of his term of office
and may, by a majority of the votes cast at the meeting, elect any person in his stead for the remainder
of his term.
(3)
Each shareholder entitled to vote at an election of directors has the right to cast a number
of votes equal to the number of votes attached to the shares held by him multiplied by the number of
directors to be elected, and he may cast all such votes in favour of one candidate or distribute them
among the candidates in any manner.
(4)
A separate vote of shareholders shall be taken with respect to each candidate nominated
for director unless a resolution is passed unanimously permitting two (2) or more persons to be elected by
a single resolution.
(5)
If a shareholder has voted for more than one candidate without specifying the
distribution of his votes among the candidates, he shall be deemed to have distributed his votes equally
among the candidates for whom he voted.
(6)
If the number of candidates nominated for director exceeds the number of positions to be
filled, the candidates who receive the least number of votes shall be eliminated until the number of
candidates remaining equals the number of positions to be filled.
(7)
A retiring director shall retain office until the adjournment or termination of the meeting
at which his successor is elected unless such meeting was called for the purpose of removing him from
office as a director in which case the director so removed shall vacate office forthwith upon the passing
of the resolution for his removal.
11)
Validity of Acts. An act by a director or officer is valid notwithstanding an irregularity in his
election or appointment or a defect in his qualification.

MEETINGS OF DIRECTORS
12)
Place of Meeting. Subject to the articles, meetings of directors may be held at any place within
or outside New Brunswick as the directors may from time to time determine or as the person convening
the meeting may give notice. A meeting of the directors may be convened by the chairman of the board
(if any), the president or any director at any time. The secretary shall upon direction of any of the
foregoing officers or director convene a meeting of the directors.
13)
Notice. (1)
Notice of the time and place for the holding of any such meeting shall be
delivered, mailed, telegraphed, cabled, telexed or transmitted by facsimile to each director at his latest
address as shown on the records of the Corporation not less than two (2) days (exclusive of the day on
which the notice is delivered, mailed, telegraphed, cabled, telexed or transmitted by facsimile but
inclusive of the day for which notice is given) before the date of the meeting, provided that meetings of
the directors may be held at any time without notice if all the directors have waived notice.
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(2)
For the first meeting of the board of directors to be held immediately following the
election of directors at an annual or special meeting of the shareholders, no notice of such meeting need
be given to the newly elected or appointed director or directors in order for the meeting to be duly
constituted, provided a quorum of the directors is present.
(3)
A notice of a meeting of directors shall specify any matter referred to in subsection 73(2)
of the Act that is to be dealt with at the meeting but, unless a by-law otherwise provides, need not
otherwise specify the purpose of or the business to be transacted at the meeting.
14)
Waiver of Notice. Notice of any meeting of the directors or any irregularity in any meeting or in
the notice thereof may be waived by any director in writing or by telegram, cable, telex or facsimile
transmission addressed to the Corporation or in any other manner, and such waiver may be validly given
either before or after the meeting to which such waiver relates.
The attendance of a director at a meeting of directors is a waiver of notice of the meeting except where a
director attends a meeting for the express purpose of objecting to the transaction of any business on the
grounds that the meeting is not lawfully called.
15)
Telephone Participation. A director may participate in a meeting of directors or of a committee
of directors by means of such telephone or other communication facilities that permit all persons
participating in the meeting to hear each other, and a director participating in such a meeting by such
means shall be deemed to be present at that meeting.
16)
Adjournment. Any meeting of the directors may be adjourned from time to time by the chairman
of the meeting, with the consent of the meeting, to a fixed time and place and no notice of the time and
place for the continuance of the adjourned meeting need be given to any director if the time and place of
the adjourned meeting is announced at the original meeting. Any adjourned meeting shall be duly
constituted if held in accordance with the terms of the adjournment and a quorum is present thereat. The
directors who formed a quorum at the original meeting are not required to form the quorum at the
adjourned meeting. If there is no quorum present at the adjourned meeting, the original meeting shall be
deemed to have terminated forthwith after its adjournment.
17)
Quorum and Voting. Subject to the articles, a majority of directors shall constitute a quorum for
the transaction of business at any meeting of directors. No business shall be transacted by the directors
except at a meeting of directors at which a quorum of the board is present. Questions arising at any
meeting of the directors shall be decided by a majority of votes cast. In case of an equality of votes, the
chairman of the meeting shall not have a second or casting vote. Where the Corporation has only one
director, that director may constitute a meeting.
18)
Resolution in lieu of meeting. A resolution in writing signed by all the directors or signed
counterparts of such resolution by all the directors entitled to vote on that resolution at a meeting of
directors or a committee of directors is as valid as if it had been passed at a meeting of directors or
committee of directors duly called, constituted and held. A copy of every such resolution or counterpart
thereof shall be kept with the minutes of the proceedings of the directors or such committee of directors.
REMUNERATION OF DIRECTORS
19)
Subject to the articles or any unanimous shareholder agreement, the remuneration to be paid to
the directors shall be such as the board of directors shall from time to time determine and such
remuneration shall be in addition to the salary paid to any officer of the Corporation who is also a
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member of the board of directors. The directors may also by resolution award special remuneration to
any director undertaking any special services on the Corporation's behalf other than the routine work
ordinarily required of a director by the Corporation. The confirmation of any such resolution or
resolutions by the shareholders shall not be required. The directors shall also be entitled to be paid their
travelling and other expenses properly incurred by them in connection with the affairs of the Corporation.
SUBMISSION OF CONTRACTS OR TRANSACTIONS
TO SHAREHOLDERS FOR APPROVAL
20)
The directors in their discretion may submit any contract, act or transaction for approval,
ratification or confirmation at any annual meeting of the shareholders or at any special meeting of the
shareholders called for the purpose of considering the same and any contract, act or transaction that shall
be approved, ratified or confirmed by resolution passed by a majority of the votes cast at any such
meeting (unless any different or additional requirement is imposed by the Act or by the articles or any
other by-law) shall be as valid and as binding upon the Corporation and upon all the shareholders as
though it had been approved, ratified and/or confirmed by every shareholder of the Corporation.
FOR THE PROTECTION OF DIRECTORS AND OFFICERS
21)
No director or officer for the time being of the Corporation shall be liable for the acts, receipts,
neglects or defaults of any other director or officer or employee of the Corporation or for joining in any
receipt or act for conformity or for any loss, damage or expense happening to the Corporation through the
insufficiency or deficiency of title to any property acquired by order of the board of directors for or on
behalf of the Corporation or for the insufficiency or deficiency of any security in or upon which any of
the moneys of or belonging to the Corporation shall be placed out or invested or for any loss or damage
arising from the bankruptcy, insolvency or tortious act of any person, firm or corporation including any
person, firm or corporation with whom or which any moneys, securities or effects of the Corporation
shall be lodged or deposited or for any loss, conversion, misapplication or misappropriation of or any
damage resulting from any dealings with any moneys, securities or other assets belonging to the
Corporation or for any other loss, damage or misfortune whatever which may happen to the Corporation
in the execution of the duties of his respective office of trust or in relation thereto, unless the same shall
happen by or through his failure to exercise the powers and to discharge the duties of his office honestly,
in good faith with a view to the best interests of the Corporation, and in connection therewith to exercise
the care, diligence and skill that a reasonably prudent person would exercise in comparable
circumstances, provided that nothing herein contained shall relieve a director or officer from the duty to
act in accordance with the Act or regulations made thereunder or relieve him from liability for a breach
thereof. The directors for the time being of the Corporation shall not be under any duty or responsibility
in respect of any contract, act or transaction whether or not made, done or entered into in the name or on
behalf of the Corporation, except such as shall have been submitted to and authorized or approved by
the board of directors. If any director or officer of the Corporation shall be employed by or shall perform
services for the Corporation, the fact of his being a shareholder, director or officer of the Corporation
shall not disentitle such director or officer or such firm or body corporate, as the case may be, from
receiving proper remuneration for such services.
INDEMNITIES TO DIRECTORS AND OTHERS
22)
Subject to section 81 of the Act, except in respect of an action by or on behalf of the Corporation
or Another Body Corporate (as hereinafter defined) to procure a judgement in its favour, the Corporation
shall indemnify each director and officer of the Corporation and each former director and officer of the
Corporation and each person who acts or acted at the Corporation's request as a director or officer of
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Another Body Corporate, and his heirs and legal representatives, against all costs, charges and expenses,
including any amount paid to settle an action or satisfy a judgment, reasonably incurred by him in
respect of any civil, criminal or administrative action or proceeding to which he is made a party by
reason of being or having been a director or officer of the Corporation or Another Body Corporate, as the
case may be, if
a)
b)

he acted honestly and in good faith with a view to the best interests of the Corporation;
and
in the case of a criminal or administrative action or proceeding that is enforced by a
monetary penalty, he had reasonable grounds for believing that his conduct was lawful.

“Another Body Corporate” as used herein means a body corporate of which the Corporation is
or was a shareholder or creditor.
OFFICERS

23)

Appointment of Officers. Subject to the articles or any unanimous shareholder agreement, the
directors may appoint a chairman of the board, a president and a secretary and, if deemed advisable, may
also appoint one or more vice-presidents, a treasurer and one or more assistant secretaries and/or one or
more assistant treasurers. None of such officers, except the chairman of the board, need be a director of
the Corporation. Any two or more of such offices may be held by the same person. In case and
whenever the same person holds the offices of secretary and treasurer he may, but need not; be known as
the secretary treasurer. The directors may from time to time designate such other offices and appoint
such other officers, employees and agents as it shall deem necessary who shall have such authority and
shall perform such functions and duties as may from time to time be prescribed by resolution of the
directors.

24)

Remuneration and Removal of Officers. Subject to the articles or any unanimous shareholder
agreement, the remuneration of all officers, employees and agents appointed by the directors may be

determined from time to time by resolution of the directors. The fact that any officer, employee
or agent is a director or shareholder of the Corporation shall not disqualify him from receiving
such remuneration as may be so determined. The directors may by resolution remove any
officer, employee or agent at any time, with or without cause.
25)
Duties of Officers may be Delegated. In case of the absence or inability or refusal to act of any
officer of the Corporation or for any other reason that the directors may deem sufficient, the directors
may delegate all or any of the powers of such officer to any other officer or to any director for the time
being.
26)
Chairman of the Board. The chairman of the board (if any) shall, if present, preside at all
meetings of the directors. He shall sign such contracts, documents or instruments in writing as require
his signature and shall have such other powers and duties as may from time to time be assigned to him
by resolution of the directors.
27)
President. The president shall be the chief executive officer of the Corporation and shall
exercise general supervision over the business and affairs of the Corporation. The president, in the
absence of the chairman of the board, or if a chairman of the board be not appointed, shall preside at all
meetings of the directors, and he shall act as chairman at all meetings of the shareholders of the
Corporation; he shall sign such contracts, documents or instruments in writing as require his signature
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and he shall have such other powers and shall perform such other duties as may from time to time be
assigned to him by resolution of the directors or as are incident to his office.
28)
Vice-president. The vice-president (if any) or, if more than one, the vice-presidents in order of
seniority, shall be vested with all the powers and shall perform all the duties of the president in the
absence or inability or refusal to act of the president. The vice-president or, if more than one, the vicepresidents in order of seniority, shall sign such contracts, documents or instruments in writing as require
his or their signatures and shall also have such other powers and duties as may from time to time be
assigned to him or them by resolution of the directors.
29)
Secretary. The secretary shall give or cause to be given notices for all meetings of the directors
or committees thereof (if any) and of shareholders when directed to do so, and shall have charge, subject
to the provisions of paragraphs 30 and 50 hereof, of the records referred to in section 18 of the Act and
of the corporate seal or seals (if any). He shall sign such contracts, documents or instruments in writing
as require his signature and shall have such other powers and duties as may from time to time be
assigned to him by resolution of the directors or as are incident to his office.

30)

Treasurer. Subject to the provisions of any resolution of the directors, the treasurer (if any) shall
have the care and custody of all the funds and securities of the Corporation and shall deposit the same in
the name of the Corporation in such bank or banks or with such other depositary or depositaries as the
directors may by resolution direct. He shall prepare, maintain and keep or cause to be kept adequate
books of accounts and accounting records.
He shall sign such contracts, documents or instruments in writing as require his signature and shall have
such other powers and duties as may from time to time be assigned to him by resolution of the directors
or as are incident to his office. He may be required to give such bond for the faithful performance of his
duties as the directors in their uncontrolled discretion may require, but no director shall be liable for
failure to require any such bond or for the insufficiency of any such bond or for any loss by reason of the
failure of the Corporation to receive any indemnity thereby provided.
31)
Assistant Secretary and Assistant Treasurer. The assistant secretary or, if more than one, the
assistant secretaries in order of seniority, and the assistant treasurer or, if more than one, the assistant
treasurers in order of seniority (if any), shall respectively perform all the duties of the secretary and
treasurer, respectively, in the absence or inability to act of the secretary or treasurer as the case may be.
The assistant secretary or assistant secretaries, if more than one, and the assistant treasurer or assistant
treasurers, if more than one, shall sign such contracts, documents or instruments in writing as require his
or their signatures respectively and shall have such other powers and duties as may from time to time be
assigned to them by resolution of the directors.
32)
Managing Director. The directors may from time to time appoint from their number a managing
director and may delegate to him any of the powers of the directors except as provided in subsection
73(2) of the Act.
The managing director shall conform to all lawful orders given to him by the directors and shall at all
reasonable times give to the directors or any of them all information they may require regarding the
affairs of the Corporation. Any agent or employee appointed by the managing director shall be subject
to discharge by the directors.
33)
Vacancies. If the office of chairman of the board, president, vice-president, secretary, assistant
secretary, treasurer, assistant treasurer, or any other office created by the directors pursuant to paragraph
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23 hereof, shall be or become vacant by reason of death, resignation, removal or in any other manner
whatsoever, the directors may, subject to paragraph 23 hereof, appoint another person to fill such
vacancy.
COMMITTEES OF DIRECTORS
34)
The directors may from time to time appoint from their number one or more committees of
directors consisting of one or more individuals and delegate to such committee or committees any of the
powers of the directors except as provided in subsection 73(2) of the Act. Unless otherwise ordered by
the directors, a committee of directors shall have power to fix its quorum, elect its chairman and regulate
its proceedings. All such committees shall report to the directors as required by them.
SHAREHOLDERS' MEETING
35)
Annual Meeting. Subject to compliance with section 85 of the Act, the annual meeting of the
shareholders shall be convened on such day in each year and at such time as the directors may by
resolution determine.
36)
Special Meetings.
(1) Special meetings of the shareholders may be convened by order of
the chairman of the board, the president or a vice-president or by the directors; to be held at such time
and place as may be specified in such order.
(2)
Shareholders holding between them not less than ten percent (10%) of the issued shares of the
Corporation that carry the right to vote at a meeting sought to be held may requisition the directors to call
a meeting of shareholders. Such requisition shall state the business to be
transacted at the
meeting and shall be sent to each director and the registered office of the Corporation.
(3)
Except as otherwise provided in subsection 96(3) of the Act, it shall be the duty of the directors
on receipt of such requisition, to cause such meeting to be called by the secretary of the Corporation.
(4)
If the directors do not, within twenty-one (21) days after receiving such requisition call such
meeting, any shareholder who signed the requisition may call the meeting.
37)
Place of Meetings. Meetings of shareholders of the Corporation shall be held at the registered
office of the Corporation or at such other place within New Brunswick as the directors by resolution may
determine. Notwithstanding the foregoing, a meeting of shareholders of the Corporation may be held
outside New Brunswick if all the shareholders entitled to vote at that meeting so agree, and a shareholder
who attends a meeting of shareholders held outside New Brunswick is deemed to have so agreed except
when he attends the meeting for the express purpose of objecting to the transaction of any business on the
grounds that the meeting is not lawfully held. Notwithstanding either of the foregoing sentences,
meetings of shareholders may be held outside New Brunswick at one or more places specified in the
articles.
38)
Notice. (1) Subject to the articles or a unanimous shareholder agreement, a printed, written or
typewritten notice stating the day, hour, place of meeting, the general nature of the business to be
transacted and, if special business is to be transacted thereat, stating
a) the nature of that business in sufficient detail to permit the shareholder to form a reasoned
judgment thereon; and
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b) the text of any special resolution to be submitted to the meeting an shall be sent to each person
who is entitled to notice of such meeting and who on the record date for notice appears on the
records of the Corporation or its transfer agent as a shareholder and to each director of the
Corporation and the auditor of the Corporation, if any, personally, by sending such notice by
prepaid mail or in such other manner as provided by by-law for the giving of notice, not less than
ten (10) days nor more than fifty (50) days before the meeting. If such notice is sent by mail it
shall be addressed to the latest address of each such person as shown in the records of the
Corporation or its transfer agent, or if no address is shown therein, then to the last address of
each such person known to the secretary.
(2)The auditor of the Corporation, if any, is entitled to attend any meeting of shareholders of the
Corporation and to receive all notices and other communications relating to any such meeting that a
shareholder is entitled to receive.
39)
Waiver of Notice. A meeting of shareholders may be held for any purpose at any time and,
subject to section 84 of the Act, at any place without notice if all the shareholders entitled to notice of
such meeting are present in person or represented by proxy at the meeting (except where the shareholder
attends the meeting for the express purpose of objecting to the transaction of any business on the grounds
that the meeting is not lawfully called) or if all the shareholders entitled to notice of such meeting and
not present in person nor represented by proxy thereat waive notice of the meeting.
Notice of any meeting of shareholders or any irregularity in any such meeting or in the notice thereof
may be waived by any shareholder, the duly appointed proxy of any shareholder, any directors or the
auditor of the Corporation in writing, by telegram, cable, telex or facsimile addressed to the Corporation
or by any other manner, and any such waiver may be validly given either before or after the meeting to
which such waiver relates.
40)
Omission of Notice. The accidental omission to give notice of any meeting to or the non-receipt
of any notice by any person shall not invalidate any resolution passed or any
proceeding taken at any
meeting of shareholders.
41)
Record Date. (1)
The directors may by resolution fix in advance a date as the record date
for the determination of shareholders
a) entitled to receive payment of a dividend;
b) entitled to participate in a liquidation distribution; or
c) for any other purpose except the right to receive notice of or to vote at a meeting of shareholders,
but such record date shall not precede by more than fifty (50) days the particular action to be
taken.
(2)
The directors may by resolution also fix in advance the date as the record date for the
determination of shareholders entitled to receive notice of a meeting of shareholders, but such record date
shall not precede by more than fifty (50) days or by less than twenty-one (21) days the date on which the
meeting is to be held.
(3)

If no record date is fixed,
a) the record date for the determination of share holders entitled to receive notice of a meeting of
shareholders shall be
i.

at the close of business on the day immediately preceding the day on which the
notice is given; or
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if no notice is given, the day on which the meeting is held; and

b) the record date for the determination of shareholders for any purpose, other than that specified in
subparagraph (a) above or to vote, shall be at the close of business on the day on which the
directors pass the resolution relating thereto.
42)
Voting.
(1) Votes at meetings of the shareholders may be given either personally or by
proxy. At every meeting at which he is entitled to vote, every shareholder present in person and every
proxyholder shall have one (1) vote on a show of hands. Upon a poll at which he is entitled to vote,
every shareholder present in person or by proxy shall (subject to the provisions, if any, of the articles)
have one (1) vote for every share registered in his name.
(2)
Voting at a meeting of shareholders shall be by show of hands except where a ballot is demanded
by a shareholder or proxyholder entitled to vote at the meeting. A shareholder or proxyholder may
demand a ballot either before or after any vote by show of hands. In case of an equality of votes the
chairman of the meeting shall not have a second or casting vote in addition to the vote or votes to which
he may be entitled as a shareholder or proxyholder.
(3)
At any meeting, unless a ballot is demanded, a declaration by the chairman of the meeting that a
resolution has been carried or carried unanimously or by a particular majority or lost or not carried by a
particular majority shall be conclusive evidence of the fact without proof of the number or proportion of
votes recorded in favour of or against the motion.
(4)
In the absence of the chairman of the board, the president and every vice-president, the
shareholders present entitled to vote shall choose another director as chairman of the meeting and if no
director is present or if all the directors present decline to take the chair then the shareholders or
proxyholders present shall choose one of their number to be chairman.
(5)
If at any meeting a ballot is demanded on the election of a chairman or on the question of
adjournment or termination it shall be taken forthwith without adjournment. If a ballot is demanded on
any other question or as to the election of directors it shall be taken in such manner and either at once or
later at the meeting or at an adjourned meeting as the chairman of the meeting directs. The result of a
ballot shall be deemed to be the resolution of the meeting at which the ballot was demanded. A demand
for a ballot may be withdrawn.
(6)
Where a person holds shares as a personal representative, such person or his proxy is the person
entitled to vote at all meetings of shareholders in respect of the shares so held by him.
(7)
Where a person mortgages or hypothecates his shares, such person or his proxy is the person
entitled to vote at all meetings of shareholders in respect of such shares unless, in the instrument creating
the mortgage or hypothec, he has expressly empowered the person holding the mortgage or hypothec to
vote in respect of such shares, in which case, and subject to the articles, such holder or his proxy is the
person entitled to vote in respect of the shares.
(8)
Where two or more persons hold the same share or shares jointly, any one of such persons
present at a meeting of shareholders has the right, in the absence of the other or others, to vote in respect
of such share or shares, but if more than one of such persons are present or represented by proxy and
vote, they shall vote together as one on the share or shares jointly held by them.
43)
Proxies. (1)
A shareholder, including a shareholder that is a body corporate, entitled to vote
at a meeting of shareholders may by means of a proxy appoint a proxyholder or one or more alternate
proxyholders, none of whom are required to be a shareholder of the Corporation, which proxyholders
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shall have all the rights of the shareholder to attend and act at the meeting in the place and stead of the
shareholder except to the extent limited by the proxy.
(2)
An instrument appointing a proxy shall be in writing and shall be executed by the shareholder or
by his attorney authorized in writing or, if the shareholder is a body corporate, either under its seal or by
an officer or attorney thereof, duly authorized. A proxy is valid only at the meeting in respect of which it
is given or any adjournment thereof.
(3)
Unless the Act requires another form, an instrument appointing a proxyholder may be in the
following form:
“The undersigned shareholder_________________ of______________ hereby
appoints_______________ of_______________ or_______________ failing him, of as the
proxy of the undersigned to attend and act for and on behalf of the undersigned at the meeting of
the shareholders of the said corporation to be held on the day of
, 20
, and at any
adjournment thereof to the same extent and with the same power and authority as if the
undersigned were personally present at the said meeting or such adjournment thereof.

Dated the day of

, 20

.

___________________________________________
Signature of Shareholder

NOTE: This form of proxy must be signed by a shareholder or his attorney
authorized in writing or, if the shareholder is a body corporate, either under its
seal or by an officer or attorney thereof duly authorized.”
44)
Adjournment. (1)
The chairman of the meeting may with the consent of the meeting
adjourn any meeting of shareholders from time to time to a fixed time and place. If a meeting of
shareholders is adjourned for less than sixty (60) days, it is not necessary to give notice of the adjourned
meeting other than by announcement at the earlier meeting that is adjourned.
If a meeting of shareholders is adjourned by one or more adjournments for an aggregate of sixty (60)
days or more, notice of the adjourned meeting shall be given as for an original meeting.
(2)
Any adjourned meeting shall be duly constituted if held in accordance with the terms of the
adjournment and a quorum is present at the opening thereat. The persons who formed a quorum at the
original meeting are not required to form the quorum at the adjourned meeting. If
there is no
quorum present at the opening of the adjourned meeting, the original meeting shall be
deemed to have
terminated forthwith after its adjournment. Any business may be brought before or dealt with at any
adjourned meeting which might have been brought before or dealt with at the
original meeting in
accordance with the notice calling the same.
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45)
Quorum. (1) Except as hereinafter provided, a quorum for any meeting of shareholders shall
be one (1) or more shareholders or proxyholders holding or representing not less than a majority of the
shares entitled to be voted at such meeting.
(2)

If a quorum is present at the opening of a meeting of shareholders, the shareholders present
in person or represented by proxy may proceed with the business of the meeting notwithstanding
that a quorum is not present throughout the meeting.
(3)
If a quorum is not present at the opening of a meeting of shareholders, the shareholders present in
person or represented by proxy may adjourn the meeting to a fixed time and place but
not transact any
other business.
(4)
Where the Corporation has only one shareholder or only one holder of any class or series of
shares, or if only one person is present at a meeting holding or representing sufficient shares to constitute
a quorum, the shareholder present in person or by proxy constitutes a meeting.
46)
Resolution in Lieu of meeting. A resolution in writing signed by all the shareholders or signed
counterparts of such resolution by all the shareholders entitled to vote on that resolution at a
meeting
of shareholders is as valid as if it had been passed at a meeting of the shareholders duly called,
constituted and held. A copy of every such resolution or counterpart thereof shall be kept
with the
minutes of the meetings of shareholders.
47)
Telephone Participation. A shareholder may participate in a meeting of shareholders or of a
committee of shareholders by means of such telephone or other communication facilities that
permit
all persons participating in the meeting to hear each other, and a shareholder participating
in such
a meeting by such means shall be deemed to be present at that meeting.
SHARES AND TRANSFERS
48)
Issuance. Subject to the articles, any unanimous shareholder agreement and to section 27 of the
Act, shares in the Corporation may be issued at such times and to such persons or classes of persons and,
subject to sections 23 and 24 of the Act, for such consideration as the directors may determine.
49)
Certificates. Share certificates (and the form of stock transfer power on the reverse side thereof)
shall (subject to compliance with section 47 of the Act) be in such form and be signed by such director(s)
or officer(s) as the directors may from time to time by resolution determine.
Such certificates shall be signed manually by at least one director or officer of the Corporation or by or
on behalf of a registrar, transfer agent or branch transfer agent of the Corporation, and any additional
signatures required on a share certificate may be printed or otherwise mechanically reproduced thereon.
If a share certificate contains a printed or mechanically reproduced signature of a person, the Corporation
may issue the share certificate notwithstanding that the person has ceased to be a director or an officer
of the Corporation, and the share certificate is as valid as if he were a director or an officer at the date of
its issue.
50)
Registrar and Transfer Agent. The directors may from time to time by resolution appoint or
remove one or more registrars and/or branch registrars (which may but need not be the same
person)
to keep the share register and/or one or more transfer agents and/or branch transfer
agents (which
may but need not be the same person) to keep the register of transfers, and (subject
to section 48 of
the Act) may provide for the registration of issues and the registration of transfers of the shares of the
Corporation in one or more places and such registrars and/or branch
registrars and/or transfer agents
and/or branch transfer agents shall keep all necessary books and registers of the Corporation for the
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registration of the issuance and the registration of transfers of the shares of the Corporation for which
they are so appointed. All certificates issued after any such appointment representing shares issued by
the Corporation shall be countersigned by or on behalf of one of the said registrars and/or branch
registrars and/or transfer agents and/or branch transfer agents, as the case may be.
51)
Surrender of Share Certificates. No transfer of a share issued by the Corporation shall be
recorded or registered unless or until the certificate representing the share to be transferred has been
surrendered and cancelled or, if no certificate has been issued by the Corporation in respect
of such
share, unless or until a duly executed share transfer power in respect thereof has been
presented
for
registration.
52)
Defaced, Destroyed, Stolen or Lost Certificates. If the defacement, destruction or apparent
destruction, theft, or other wrongful taking or loss of a share certificate is reported by the owner thereof
to the Corporation or to a registrar, branch registrar, transfer agent or branch transfer agent of the
Corporation (hereinafter, in this paragraph, called the “Corporation's transfer agent”) and such owner
gives to the Corporation or the Corporation's transfer agent a written statement verified by oath or
statutory declaration as to the defacement, destruction or apparent destruction, theft, or other wrongful
taking or loss and the circumstances concerning the same, a request for the issuance of a new certificate
to replace the one so defaced, destroyed, wrongfully taken or lost and a bond of a surety company (or
other security approved by the directors) in such form as is approved by the directors or by the chairman
of the board, the president, a vice-president, the secretary or the treasurer of the Corporation,
indemnifying the Corporation (and the Corporation's transfer agent, if any), against all loss, damage or
expense, which the Corporation and/or the Corporation's transfer agent may suffer or be liable for by
reason of the issuance of a new certificate to such shareholder, a new certificate may be issued in
replacement of the one defaced, destroyed or apparently destroyed, stolen or otherwise wrongfully taken
or lost, if such issuance is ordered and authorized by any one of the chairman of the board, the
president, a vice-president, the secretary or the treasurer of the Corporation or by resolution of the
directors.
DIVIDENDS
53)
Declaration and Payment of Dividends. (1)
Subject to the following subparagraph (2), the
directors may from time to time by resolution declare and the Corporation may pay dividends on its
issued shares, subject to the provisions (if any) of the articles.
(2)
The directors shall not declare and the Corporation shall not pay a dividend if there are
reasonable grounds for believing that;
a) the Corporation is, or would after the payment be, unable to pay its liabilities as they become
due; or
b) the realizable value of the Corporation's assets would thereby be less than the
aggregate of its
liabilities and stated capital of all classes.
(3)
Subject to section 41 of the Act, the Corporation may pay a dividend in money or property or by
issuing fully paid shares of the Corporation.
54)
Receipt of Dividends by Joint Holders. In case two or more persons are registered as the joint
holders of any securities of the Corporation, any one of such persons may give effectual receipts for all
dividends and payments on account of dividends, principal, interest and/or redemption payments on
redemption of securities (if any) subject to redemption in respect of such securities.
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VOTING SECURITIES IN OTHER BODIES CORPORATE
55)
All securities of any other body corporate carrying voting rights held from time to time by the
Corporation may be voted at all meetings of shareholders, bondholders, debenture holders or holders of
such securities, as the case may be, of such other body corporate in such manner and by such person or
persons as the directors of the Corporation shall from time to time determine and authorize by resolution.
The duly authorized signing officers of the Corporation may also from time to time execute and deliver
for and on behalf of the Corporation proxies and/or arrange for the issuance of voting certificates and/or
other evidence of the right to vote in such names as they may determine without the necessity of a
resolution or other action by the directors.
NOTICE
56)
Service. (1)
Any notice or other document required to be given or sent by the Corporation to
any shareholder, director or auditor of the Corporation shall be delivered personally or sent by prepaid
mail or by telegram, telex, cablegram or facsimile addressed to:
a) the shareholder at his latest address as shown on the records of the Corporation or its transfer
agent; and
b) the director at his latest address as shown in the records of the Corporation or in the last notice
filed under section 64 or 71 of the Act.
With respect to every notice or other document sent by prepaid mail it shall be sufficient to prove that the
envelope or wrapper containing the notice or other document was properly addressed and put into a post
office letter box.
(2)
If the Corporation sends a notice or document to a shareholder in accordance with the provisions
of the foregoing subparagraph (2) and the notice or document is returned on
three (3) consecutive
occasions because the shareholder cannot be found, the Corporation is not required to send any further
notices or documents to the shareholder until he informs the Corporation in writing of his new address.
57)
Shares registered in more than one name. All notices or other documents required to be sent to a
shareholder by the Act, the regulations under the Act, the articles or the by-laws of the Corporation shall,
with respect to any shares in the capital of the Corporation registered in more than one name, be given to
whichever of such persons is named first in the records of the Corporation and any notice or other
document so given shall be sufficient notice or delivery of such document to all the holders of such
shares.
58)
Persons becoming entitled by operation of law. Every person who by operation of law, transfer
or by any other means whatsoever shall become entitled to any shares in the capital of the Corporation
shall be bound by every notice or other document in respect of such shares which prior to his name and
address being entered on the records of the Corporation shall have been duly given to the person or
persons from whom he derives his title to such shares.
59)
Deceased Shareholder. Any notice or other document delivered or sent by post or left at the
address of any shareholder as the same appears in the records of the Corporation shall, notwithstanding
that such shareholder be then deceased and whether or not the Corporation has notice of his decease, be
deemed to have been duly served in respect of the shares held by such shareholder (whether held solely
or with other persons) until some other person be entered in his stead in the records of the Corporation
as the holder or one of the holders thereof and such service shall for all purposes be deemed a sufficient
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service of such notice or other document on his heirs, executors or administrators and all persons (if any)
interested with him in such shares.
60)
Signatures to Notices. The signature of any director or officer of the Corporation to any notice
may be written, stamped, typewritten or printed or partly written, stamped, typewritten or printed.
61)
Computation of Time. Where a given number of days' notice or notice extending over any period
is required to be given under any provisions of the articles or by-laws of the Corporation, the day of
service or posting of the notice shall, unless it is otherwise provided, be counted in such number of days
or other period and such notice shall be deemed to have been given or sent on the day of service or
posting.

62)

Proof of Service. A certificate of any officer of the Corporation in office at the time of the
making of the certificate or of a transfer officer of any transfer agent or branch transfer agent of shares
of any class of the Corporation as to facts in relation to the mailing or delivery or service of any notice or
other documents to any shareholder, director, officer or auditor or publication of any notice or other
document shall be conclusive evidence thereof and shall be binding on every shareholder, director,
officer or auditor of the Corporation, as the case may be.
CHEQUES, DRAFTS, NOTES, ETC.
63)
All cheques, drafts or orders for the payment of money and all notes, acceptances and
bills of
exchange shall be signed by such officer or officers or other person or persons, whether or not officers
of the Corporation, and in such manner as the directors may from time to time designate by resolution.
CUSTODY OF SECURITIES
64)
(1)
All securities (including warrants) owned by the Corporation shall be lodged (in the
name of the Corporation) with a chartered bank or a trust company or in a safety deposit box or, if so
authorized by resolution of the directors, with such other depositaries or in such other
manner as may
be determined from time to time by the directors.
(2)
All securities (including warrants) belonging to the Corporation may be issued and held in the
name of a nominee or nominees of the Corporation (and if issued or held in the names of more than one
nominee shall be held in the names of the nominees jointly with right of survivorship) and shall be
endorsed in blank with endorsement guaranteed in order to enable
transfer thereof to be completed
and registration thereof to be effected.
EXECUTION OF CONTRACTS, ETC.
65)
(1)
Contracts, documents or instruments in writing requiring the signature of the Corporation
may be signed by any one of the directors or officers. All contracts, documents or instruments in writing
so signed shall be binding upon the Corporation without any further authorization or formality. The
directors are authorized from time to time by resolution to appoint any officer or officers or any other
person or persons on behalf of the Corporation either to sign contracts, documents or instruments in
writing generally or to sign specific contracts, documents or instruments in writing. Where the
Corporation has only one director and officer, being the same person, that person may sign all such
contracts, documents or other written instruments.
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(2)
The corporate seal (if any) may, when required, be affixed to contracts, documents or
instruments in writing signed as aforesaid by an officer or officers, person or persons appointed as
aforesaid by resolution of the directors.
(3)
The term “contracts, documents or instruments in writing” as used in this by-law shall include
deeds, mortgages, hypothecs, charges, conveyances, transfers and assignments of property, real or
personal, immoveable or moveable, agreements, releases, receipts and discharges for the payment of
money or other obligations, conveyances, transfers and assignments of shares, warrants, bonds,
debentures or other securities and all paper writings.
(4)
In particular, without limiting the generality of the foregoing, any one of the directors or officers
of the Corporation are hereby authorized to sell, assign, transfer, exchange, convert or convey all shares,
bonds, debentures, rights, warrants or other securities owned by or registered in the name of the
Corporation and to sign and execute (under the seal of the Corporation or otherwise) all assignments,
transfers, conveyances, powers of attorney and other instruments that may be necessary for the purpose
of selling, assigning, transferring, exchanging, converting or conveying or enforcing or exercising any
voting rights in respect of any such shares, bonds, debentures, rights, warrants or other securities.
Where the Corporation has only one director and officer, being the same person, that person may

perform the functions and exercise the powers herein contemplated.
AUDITOR

66)

At each annual meeting of the shareholders of the Corporation an auditor may be appointed for
the purpose of auditing and verifying the accounts of the Corporation for the then current year and his
report shall be submitted at the next annual meeting of the shareholders. The auditor shall not be a
director or an officer of the Corporation. Unless fixed by the meeting of shareholders at which he is
appointed, the remuneration of the auditor shall be determined from time to time by the directors.
FISCAL YEAR
67)
The fiscal period of the Corporation shall terminate on such day in each year as the directors may
from time to time by resolution determine.
BORROWING
68)

General Borrowing. The directors may from time to time:
a)
b)
c)
d)

borrow money upon the credit of the Corporation;
issue, reissue, sell or pledge debt obligations of the Corporation;
give a guarantee on behalf of the Corporation to secure performance of an obligation of
any person; and
mortgage, hypothecate, pledge or otherwise create a security interest in all or any
property of the Corporation, owned or subsequently acquired, to secure any obligation of
the Corporation.

The directors may from time to time authorize any director or directors, or officer or officers, of the
Corporation, to make arrangements with reference to the money borrowed or to be borrowed as aforesaid,
and as to the terms and conditions of the loan thereof, and as to the securities to be given therefor, with
power to vary or modify such arrangements, terms and conditions and to give such additional securities
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for any moneys borrowed or remaining due by the Corporation as the directors of the Corporation may
authorize, and generally to manage, transact and settle the borrowing of money by the Corporation.

********************
This by-law was made by resolution of the sole director on [DATE].

Authorized Officer
This by-law was confirmed by ordinary resolution of the shareholders on [DATE].

Authorized Officer
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Appendix 17
RESOLUTION OF THE BOARD
OF
DIRECTORS OF BARCO LIMITED
The undersigned being all of the directors of BARCO LIMITED, a New Brunswick corporation, (the
“Corporation”) and being entitled to vote on the resolutions hereinafter set forth as if the same had been
submitted at a meeting of the directors of the Corporation duly called, constituted and held for the
purpose of acting on such resolutions, do hereby resolve, in lieu of a meeting of the directors of the
Corporation, as follows:
RESOLVED:
That the financial statements including the balance sheet as at [DATE] and the statement of income
and retained earnings to [DATE] be approved and adopted and the president is hereby authorized to
sign the said financial statements on behalf of the board of directors to evidence such approval.
DATED this [DATE]

James E. Smith
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ANNUAL RESOLUTION OF THE SHAREHOLDERS
OF
BARCO LIMITED
The undersigned being all of the shareholders of BARCO LIMITED, a New Brunswick
corporation, (the “Corporation”) and being entitled to vote on the resolutions hereinafter set forth as if
the same had been submitted at a meeting of the shareholders of the Corporation duly called, constituted
and held for the purpose of acting on such resolutions, do hereby resolve, in lieu of a meeting of the
shareholders of the Corporation, as follows:

RESOLVED:
THAT the financial statements including the balance sheet as at [DATE] and the statement of
income and retained earnings to [DATE] be and the same are hereby approved and adopted;

RESOLVED:
THAT Messrs. Black & Company be and they are hereby appointed auditors of the Corporation to
hold office until the next annual meeting of the shareholders of the Corporation at a remuneration to
be determined by the board of directors of the Corporation.

RESOLVED:
THAT James E. Smith be and he is hereby elected director of the Corporation to hold office until
the next annual election of directors or until his successor is elected or appointed, subject to the
provisions of the Corporation's by-laws.

RESOLVED:
THAT all acts and proceedings of the officers and directors of the Corporation since the last
annual meeting of the shareholders be and the same are hereby approved, ratified and confirmed.
DATED this [DATE].
James E. Smith
Jane A. Doe
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RESOLUTION OF THE BOARD OF DIRECTORS
OF
BARCO LIMITED
The undersigned being all of the directors of BARCO LIMITED, a New Brunswick
corporation, (the “Corporation”) and being entitled to vote on the resolutions hereinafter set forth as if
the same had been submitted at a meeting of the directors of the Corporation duly called, constituted and
held for the purpose of acting on such resolutions, do hereby resolve, in lieu of a meeting of the directors
of the Corporation, as follows:
BE IT RESOLVED:
THAT the following persons are hereby confirmed as being the officers of the Corporation, who
will hold the office set out opposite their name at the pleasure of the board of directors or until their
successors are duly appointed:
James E. Smith -

President

Jane A. Doe

- Secretary and Vice-President

Anne W. Jones -

Treasurer

DATED this [DATE].

James E. Smith
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Appendix 18
BY-LAW: ELECTRONIC VOTING
Electronic Shareholder Communication. If any shareholder so requests, the Corporation may
distribute notice of shareholder meetings, financial statements and any other information or material
required or permitted by the Business Corporations Act (New Brunswick), the by-laws of the Corporation
or any other applicable law to be delivered to such shareholder in electronic form and all such information
and material shall be deemed delivered by the Corporation to the shareholder when such information, in
electronic form, enters an information system outside the control of the Corporation.
Electronic Signature. Where any provision of the Business Corporations Act (New Brunswick),
the by-laws of the Corporation or any other applicable law requires that a document be executed by a
shareholder or his or her authorized representative, such requirement shall be satisfied by an electronic
signature.
Interpretation. For the purposes of this by-law:
a) electronic form includes any document that is in digital or optical form;
b) electronic signature means electronic information that a person has created or adopted in order to
indicate his or her assent to the document and is attached to or associated with the document and
includes an electronic representation of the manual signature of the person signing the document.
Resolutions in Writing. A resolution in writing signed by all the directors or signed counterparts of
such resolution by all the directors entitled to vote on that resolution at a meeting of directors or a
committee of directors is as valid as if it had been passed at a meeting of directors or committee of directors
duly called, constituted and held. A copy of every such resolution or counterpart thereof shall be kept with
the minutes of the proceedings of the directors or such committee of directors.
Any of the Directors may evidence his or her consent to the resolution in electronic form by reply
email to the sender of the resolution and such reply shall constitute his or her electronic signature to the
resolution and shall be deemed to constitute an original signature evidencing such approval in accordance
with the Electronic Transactions Act, S.N.B. 2001, c. E-5.5.
An email evidencing his or her consent to the resolution shall be substantially in the following form:
By typing my name below I hereby certify that I,
(Insert Full Name of Consenting Director)
, a Director of the
(Insert Corporation Name) , consent to the above resolution sent to
me by email on
(Insert Date)
by the
(Office held by Sender
ie: Secretary)
of the Corporation. The setting out of my name on this resolution shall
be considered the electronic signature of the myself in accordance with the provisions of the
Electronic Transactions Act, S.N.B. 2001, c. E-5.5.
____________________________________________________
TYPE FULL NAME OF CONSENTING DIRECTOR ABOVE
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Choosing a Name in New Brunswick
Guidelines for Corporate, Business and Partnership Names
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Corporate reorganizations
1.

Introduction

Corporate reorganization generally refers to various transactions whereby the nature or structure of
the corporation is changed. These changes can include amendments to the articles, amalgamation of
corporations, continuance in another jurisdiction, or transactions that are approved and adopted by a plan of
arrangement pursuant to section 128 of the NBBCA.

2.

Articles of Amendment

A corporation may add provisions to, remove provisions from or otherwise change its articles by
way of Articles of Amendment. Articles of Amendment are used, for example, to change the name of the
corporation or to vary its share capital (subsection 113(1)).

The procedure to effect Articles of Amendment is as follows:
The proposal to amend the articles may come from the directors or any shareholder entitled to vote
at an annual meeting (subsection 114(1) of NBBCA). (See Appendix 1 attached). The proposal is then
submitted to the shareholders. The amendment may be approved by a written resolution of all of the
shareholders entitled to vote or by special resolution passed at a meeting. Notice of the meeting of
shareholders at which the proposal is to be considered must set out the proposed amendment. (See
Appendix 2 attached). If the amendment is one which, if passed, would entitle a shareholder to dissent and
to be paid the fair value of his shares, that fact must also be stated in the notice of meeting (subsection
114(2) of NBBCA).
The resolution to amend the articles must be passed by a special resolution of the shareholders
(subsection 113(1) of NBBCA) (see Appendix 4 for an example of such a resolution). Certain amendments
to the share capital must be also approved by special resolutions of the holders of the classes or series of
shares that are particularly affected, voting separately as a class or series (section 115 of NBBCA) and this
is applicable whether or not such series or classes are otherwise entitled to vote. Within three months of
confirmation by the shareholders, the Articles of Amendment in the prescribed form (Form 3) shall be sent
to the Director. An example of a completed Form 3 is set out in Appendix 3.
Upon receipt of the Articles of Amendment, the Director will issue a Certificate of Amendment
(section 117). The amendment to the articles becomes effective on the date shown in the Certificate of
Amendment (subsection 118(1)).
If a corporation has amended its articles, it may at any time on its own volition by way of special
resolution restate its articles as amended. A corporation may also be required to do this by the Director
(subsection 119(1)). In such a case the restated articles are sent to the Director in the prescribed form (Form
5) (subsection 119(2)). Upon receipt of the restated articles, the Director will issue a Restated Certificate of
Incorporation (subsection 119(3)).
The restated articles may not make any amendments to the articles and are effective on the date
shown on the Restated Certificate of Incorporation and as of that date supersede the original articles of
incorporation and all amendments to the original articles (see Appendix 5 attached).

3.

Dissolution

3.1

Introduction
"Liquidation" ordinarily refers to the process of disposing of the assets of the business owned by a
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corporation. The process is sometimes referred to as winding-up.
"Dissolution" is used in corporate law to mean the termination of the existence of a corporation
followed by the payment of its liabilities and subsequent termination. Upon dissolution the corporation
ceases to exist except for very limited purposes, such as satisfying its liabilities.
Dissolution or liquidation and dissolution may be voluntary or involuntary. There are four principal types
of procedure that result in voluntary dissolution:
1) directors' dissolution - where no shares have been issued the corporation may be dissolved by
authority of a resolution of all the directors: NBBCA subsection 137(1);
2) shareholders' dissolution - where shares have been issued but the corporation has no property or
liabilities the dissolution may be approved by a special resolution of the shareholders (2/3
majority): NBBCA subsection 137(2);
3) shareholders' dissolution/liquidation - if the corporation has property or liabilities or both, the
shareholders authorize the directors to discharge the liabilities and distribute the remaining
property before dissolution: NBBCA subsection 137(3);
4) formal liquidation and dissolution - a more complicated procedure that is usually employed
where the liabilities cannot all be discharged outright or where the creditors are not all known:
NBBCA section 138.
The most common reason for an involuntary dissolution is failure to file annual returns with
Corporate Affairs (Service New Brunswick).
An involuntary liquidation and dissolution may be ordered by the court where a corporation has
been managed in a manner that is oppressive to the interests of any shareholder, creditor, director or officer
or where the court is of a view that it is otherwise just an equitable to do so (section 141 of the NBBCA).

3.2

Remaining of property General-Conveyance

If any property remains in a corporation at the time of dissolution it will vest in the Crown
(subsection 154(1) of the NBBCA). For that reason it is standard practice for any corporation that is being
dissolved to execute a general conveyance or wind-up agreement which operates to convey all remaining
property to, or for the benefit of, the shareholders.

3.3

Forms

With the exception of a formal liquidation and dissolution under section 138 of the NBBCA, a
corporation is dissolved by filing Articles of Dissolution (Form 11).
Under the formal liquidation and dissolution process the corporation first files a statement of intent
to dissolve (Form 12) following which the corporation proceeds to liquidate its assets and pay its liabilities.
When the liquidation process is complete, the corporation is dissolved by filing Form 11. Examples of the
Form 11 and Form 12 are set out in Appendices 6 and 7.

4.

Amalgamation

4.1

General Comments

An amalgamation under the NBBCA is a continuation of two or more corporations as one
corporation. It is a combining of all the assets and liabilities into one corporation. There is no actual
conveyance or transfer of assets on amalgamation.

4.2

Short-Form Amalgamations

An amalgamation is usually accomplished by an amalgamation agreement which is approved by
special resolutions of the shareholders of each of the amalgamating corporations.
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However, in the case of the amalgamation of wholly-owned subsidiaries of a parent corporation or
an amalgamation of a parent corporation and one or more of its wholly-owned subsidiaries, the NBBCA
permits the shareholder approval to be dispensed with as well as the amalgamation agreement.
A directors' resolution complying with section 123 suffices. This simplified procedure is often
referred to as a “short-form amalgamation”.
In the case of an amalgamation of a corporation with its wholly owned parent, the articles of
amalgamation (including the name) must be the same as the articles of the parent. On the amalgamation of
two or more wholly owned subdivisions of the same parent, the shares of all but one corporation are
cancelled and the articles of amalgamation (including the name) must be the same as the articles of the
corporation whose shares are not cancelled.

4.3

Effect of Amalgamation

Section 125 of the NBBCA codifies two Supreme Court of Canada decisions to the effect that the
predecessor companies are not dissolved but continued on amalgamation as one corporation with all the
rights and subject to all the liabilities previously existing.
Corporate Affairs treats the amalgamated corporation as a new corporation for the purposes of
record-keeping (it assigns the amalgamated corporation a new corporation number). The Income Tax Act
provides that the fiscal year of each predecessor corporation terminates on amalgamation.

4.4

Dissenting Shareholder Rights

A shareholder who objects to the amalgamation is entitled to dissent under section 131 of the
NBBCA and to be paid the fair value of his shares (see also NBBCA subsection 122(2)). Dissent rights do
not apply in the case of a short-form amalgamation.

4.5

Procedure

The elements of an amalgamation are as follows:
1) an agreement between the amalgamating corporations that contains the provisions listed in
Subsection 121(1) of the NBBCA (see Appendix 8) (except in the case of a short-form
amalgamation);
2) approval of the agreement by shareholders of each amalgamating corporation holding not less
than 2/3 of the shares; even non-voting shares carry the right to vote on the amalgamation
(Appendix 9) or, in the case of a short-form amalgamation, approval by the directors of each
amalgamating corporation in compliance with section 123 of the NBBCA.
3) confirmation by certificate of amalgamation which is issued by the Director upon receipt of:
a)
b)
c)
d)

Articles of Amalgamation (Form 6) with Additional Information Form (Appendix 10);
Notice of Directors (Form 4) (Appendix 11);
Notice of Registered Office (Form 2) (Appendix 12); and
a statement as to solvency and protection of creditors in accordance with subsection
124(2) (Appendix 13).

5.

Continuance

5.1

General Comments

A corporation incorporated under the laws of any jurisdiction other than New Brunswick may, if
allowed under the laws of its own jurisdiction, or a corporation incorporated or continued under the laws of
New Brunswick, may apply for a certificate of continuance in New Brunswick under the NBBCA. Section
126 of the NBBCA governs the procedure for continuance in New Brunswick.
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A corporation governed by the NBBCA may apply for authorization be to continued in another
jurisdiction (i.e., under the CBCA) and section 127 of the NBBCA governs the procedure for a NBBCA
corporation wishing to continue in another jurisdiction.

5.2

Procedure for Continuance of a Corporation in New Brunswick

The elements of a continuance are as follows:
1) the corporation must follow the procedure under its current laws which apply for authorization to
continue in New Brunswick and authorize its directors to make the application for a certificate of
continuance in New Brunswick (subsection 126(1)(a));
2) confirmation by certificate of continuance which is issued by the Director upon receipt of:
a) Articles of Continuance (Form 7);
b) Notice of Registered Office (Form 2);
c) Notice of Directors (Form 4)
3) the Director will send a copy of the Certificate of Continuance to the appropriate official or
public body in the jurisdiction where the continuance was authorized (if such authorization is
applicable) (subsection 126(6) of the NBBCA).

5.3

Effect of the Issuance of Certificate of Continuance

Once a Certificate of Continuance is issued, the corporation becomes subject to the NBBCA as if it
had been incorporated under it; the Articles of Continuance are deemed to be the Articles of Incorporation
for the continued corporation and the Certificate of Continuance is deemed to be the Certificate of
Incorporation of the continued corporation (subsection 126(5) of the NBBCA).
Upon continuance, the corporation then possesses all the property, rights and privileges and is
subject to all the liabilities, including civil, criminal and administrative, and all contracts, disabilities and
debts of the corporation. A conviction against, or ruling, order or judgment in favour of or against, the
corporation can be enforced by or against it.
All shares in the corporation issued before it was continued under the NBBCA are deemed to
have been issued in compliance with the NBBCA with the provisions of the articles of continuance,
irrespective of whether the shares are fully paid, and of any designation, rights, privileges, restrictions or
conditions set out on or referred to in the certificate representing those shares, and continuance under the
NBBCA will not deprive a shareholder of any right or privilege that he may claim under, or relieve him
of any liability in respect of, an issued share.

5.4

Continuance of a New Brunswick Corporation in Another Jurisdiction

In order for a New Brunswick corporation to apply for continuance in another jurisdiction, the
corporation must be authorized by special resolution of its shareholders (see example in Appendix 14
attached), and establish to the satisfaction of the Director under the NBBCA that its proposed
continuance in another jurisdiction will not adversely affect creditors or shareholders of the corporation.
The NBBCA will cease to apply to the corporation on the date shown in the certificate of
discontinuance issued by the Director under the NBBCA, which shall be dated the date upon which the
corporation is continued under the laws of the other jurisdiction.
A corporation will not be permitted to continue in another jurisdiction unless the laws of that jurisdiction
provide in effect that:
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the property of the corporation continues to be its property.;
the body corporate continues to be liable for the obligations of the corporation;
an existing cause of action, claim or liability to prosecution is unaffected;
a civil, criminal or administrative action or proceeding pending by or against the corporation may
be contiued to be prosecuted by or against the body corporate; and

e) a conviction against the corporation may be enforced against the body corporate or a ruling,
order or judgment in favour of or against the corporation may be enforced by or against the body
corporate.

LAW SOCIETY OF NEW BRUNSWICK

7

CORPORATE REORGANIZATION

CHAPTER 3

Appendix 1
NOTICE OF PROPOSAL

TO:

ABC Inc.
371 Smith Street
Moncton, New Brunswick
E3X 4T4
Pursuant to sections 89 and 114 of the Business Corporations Act, I hereby give notice that I will

propose at the next annual meeting of the shareholders of ABC Inc. that the articles of ABC Inc. be
amended to change the name of the corporation to XYZ Inc.

DATED at Moncton, New Brunswick, this [DATE].

Jack Jones
Shareholder
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Appendix 2
NOTICE OF ANNUAL AND SPECIAL MEETING
TO:

The Shareholders, directors and auditor of ABC Inc.
TAKE NOTICE that the Annual Meeting of the Shareholders of ABC Inc. (the “Corporation”)

will be held at Head Office of the Corporation at 371 Smith Street, Moncton, New Brunswick, on [DATE],
at the hour of 2 o'clock in the afternoon for the purposes of:
(a)

Receiving the financial statements of the corporation for the year ending [DATE];

(b)

Electing the directors of the Corporation for the ensuing year; and

(c)

Reappointing [NAME OF ACCOUNTANT} as auditor of the Corporation for the
ensuing fiscal year.

ALSO TAKE NOTICE that there shall be considered at the said meeting a proposal by Jack Jones,
a shareholder of the Corporation, to amend the articles of the Corporation to change the name from ABC
Inc. to XYZ Inc.
DATED: [DATE]

ABC INC.

Secretary
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Appendix 4
SPECIAL RESOLUTION OF THE SHAREHOLDERS of
ABC INC. (the “Corporation”)
BE IT RESOLVED THAT
1.

The Articles of ABC Inc. be amended to change the name of the corporation from ABC Inc. to
XYZ Inc.:

2.

The secretary or any other officer of the Corporation be and he is hereby authorized to submit
Articles of Amendment in the prescribed form to the Director of Corporations to effect the
aforesaid change of name.
DATED this [DATE]

[shareholder]
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[CORPORATION]
(hereinafter referred to as the “Corporation”)
SCHEDULE – RESTRICTIONS ON SHARE TRANSFER
TO THE FOREGOING FORM 5 UNDER THE
NEW BRUNSWICK BUSINESS CORPORATIONS ACT

No securities, other than non-convertible debt securities, shall be transferred without the consent of the
directors or shareholders of the corporation expressed by resolution passed at a meeting of the board of
directors or the shareholders or by an instrument or instruments in writing signed by all such directors or
shareholders.
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[CORPORATION]
(hereinafter referred to as the “Corporation”)

SCHEDULE – OTHER PROVISIONS
TO THE FOREGOING FORM 5 UNDER THE
NEW BRUNSWICK BUSINESS CORPORATIONS ACT
1.

PLACE OF SHAREHOLDER MEETINGS

Notwithstanding subsections (1) and (2) of Section 84 of the Business Corporations Act, as from time to
time in force, meetings of shareholders of the Corporation may be held at any place outside New
Brunswick.
2.

PRE-EMPTIVE RIGHTS

(A)

Notwithstanding subsection (2) of Section 27 of the Business Corporations Act, as from time to
time in force, but subject however to any rights arising under any unanimous shareholders
agreements, the holders of equity shares of any class, in the case of the proposed issuance by the
Corporation of, or the proposed granting by the Corporation of rights or options to purchase, its
equity shares of any class of any shares or other securities convertible into or carrying rights or
options to purchase its equity shares of any class, shall not as such, even if the issuance of the
equity shares proposed to be issued or issuable upon exercise of such rights or options or upon
conversion of such other securities would adversely affect the unlimited dividend rights of such
holders, have the pre-emptive right as provided by Section 27 of the Business Corporations Act
to purchase such shares or other securities.

(B)

Notwithstanding subsection (3) of Section 27 of the Business Corporations Act, as from time to
time in force, but subject however to any rights arising under any unanimous shareholders
agreements, the holders of voting shares of any class, in case of the proposed issuance by the
Corporation of, or the proposed granting by the Corporation of rights or options to purchase, its
voting shares of any class or any shares or options to purchase its voting shares of any class, shall
not as such, even if the issuance of the voting shares proposed to be issued or issuable upon
exercise of such rights or options or upon conversion of such other securities would adversely
affect the voting rights of such holders, have the pre-emptive right as provided by Section 27 of
the Business Corporations Act to purchase such shares or other securities.

3.

FINANCIAL ASSISTANCE

The Corporation may, directly or indirectly, give financial assistance by means of a loan, guarantee or
otherwise:
(a)
(b)

to any shareholder, director, officer or employee of the Corporation or of an affiliated
corporation, or
to any associate of a shareholder, director, officer or employee of the Corporation or of an
affiliated corporation;
whether or not:

(c)

the Corporation is, or after giving the financial assistance would be, unable to pay its liabilities as
they become due; or
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the realizable value of the Corporation’s assets, excluding the amount of any financial

assistance in the form of a loan or in the form of assets pledged or encumbered to secure a
guarantee, after giving the financial assistance, would be less than the aggregate of the
Corporation’s liabilities and stated capital of all classes.
4.

NUMBER OF DIRECTORS

The number of directors within the minimum and maximum numbers provided for in these
articles shall be as determined by resolution of the board of directors.
5.

OTHER

Subject to the provisions of the Business Corporations Act (New Brunswick), the Corporation may
purchase or otherwise acquire any shares issued by it.
The Corporation shall have a lien on the shares registered in the name of a shareholder or his legal
representative for any indebtedness owed by him to the Corporation, and such lien shall be enforceable in
accordance with the by-laws of the Corporation or otherwise.
Subject to the Articles of the Corporation and the Business Corporations Act (New Brunswick),
the holder of a fractional share shall be entitled to that number of votes equal to one multiplied by the
fraction represented by such share and to notice of all meetings of shareholders of the Corporation
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Appendix 8
THIS AMALGAMATION AGREEMENT dated this ____ day of ________________, _____.
BETWEEN:
CORPORATION 1, a corporation duly incorporated
under the laws of the Province of New Brunswick
(hereinafter called “Corp1”)
OF THE FIRST PART
- and CORPORATION 2, a corporation continued under the
laws of the Province of New Brunswick (hereinafter
called “Corp2”)
OF THE SECOND PART
WHEREAS the parties hereto are each corporations subject to the provisions of the Business
Corporations Act (New Brunswick) (hereinafter called the “Act”);
AND WHEREAS Corp2 is a direct wholly-owned subsidiary of Corp1;
AND WHEREAS the parties hereto acting under the authority contained in the Act have agreed to
amalgamate upon the terms and conditions hereinafter set out;
AND WHEREAS the parties hereto and each of them have made full disclosure to the other of all of
their respective assets and liabilities;
AND WHEREAS it is desirable that the said amalgamation should be effected;
NOW THEREFORE the parties hereto have agreed as follows:
1. In this agreement the expression “Amalgamated Corporation” means the corporation continuing
from the amalgamation of the parties hereto.
2. The parties hereto do hereby agree to amalgamate under the provisions of sections 120 and 121
of the Act and to continue as one corporation upon and subject to the terms and conditions
hereinafter set out.
3. The name of the Amalgamated Corporation shall be “[NEW NAME]”.
4. The Amalgamated Corporation shall be authorized to issue an unlimited number of common
shares without nominal or par value.
5. The number of directors of the Amalgamated Corporation shall be a minimum of One (1) and a
maximum of ten (10) and the number of directors within such minimum and maximum shall be
set from time to time by resolution of the director(s) of the Amalgamated Corporation.
6. There shall be no restrictions on the business which the Amalgamated Corporation is authorized
to carry on.
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7. Notwithstanding subsections (1) and (2) of Section 84 of the Act, as from time to time in force,
meetings of shareholders of the Corporation may be held at any place outside New Brunswick.
8. Notwithstanding subsection (1) of section 87 of the Act, as from time to time in force, notice of
the time and place of a meeting of shareholders shall be deemed to be properly given if sent not
less than ten (10) days nor more than fifty (50) days before the meeting to each shareholder
entitled to vote at the meeting, to each director, and to the auditor (if any).

9. (A) Notwithstanding subsection (2) of section 27 of the Act, as from time to time in
force, but subject however to any rights arising under any unanimous shareholders
agreements, the holders of equity shares of any class, in the case of the proposed issuance
by the Corporation of, or the proposed granting by the Corporation of rights or options to
purchase, its equity shares of any class of any shares or other securities convertible into or
carrying rights or options to purchase its equity shares of any class, shall not as such, even
if the issuance of the equity shares proposed to be issued or issuable upon exercise of
such rights or options or upon conversion of such other securities would adversely affect
the unlimited dividend rights of such holders, have the pre-emptive right as provided by
section 27 of the Act to purchase such shares or other securities.
(B) Notwithstanding subsection (3) of section 27 of the Act, as from time to time in force, but
subject however to any rights arising under any unanimous shareholders agreements, the holders
of voting shares of any class, in case of the proposed issuance by the Corporation of, or the
proposed granting by the Corporation of rights or options to purchase, its voting shares of any
class or any shares or options to purchase its voting shares of any class, shall not as such, even if
the issuance of the voting shares proposed to be issued or issuable upon exercise of such rights or
options or upon conversion of such other securities would adversely affect the voting rights of
such holders, have the pre-emptive right as provided by section 27 of the Act, to purchase such
shares or other securities.
10.

The Amalgamated Corporation may, directly or indirectly, give financial assistance by
means of a loan, guarantee or otherwise:
(a)
to any shareholder, director, officer or employee of the Amalgamated Corporation or of
an affiliated corporation; or
(b)
to any associate of a shareholder, director, officer or employee of the Amalgamated
Corporation or of an affiliated corporation;
Whether or not:
(c)
the Amalgamated Corporation is, or after giving the financial assistance would be,
unable to pay its liabilities as they become due; or
(d)

the realizable value of the Amalgamated Corporation's assets, excluding the amount of
any financial assistance in the form of a loan or in the form of assets pledged or
encumbered to secure a guarantee, after giving the financial assistance, would be less
than the aggregate of the Amalgamated Corporation's liabilities and stated capital of all
classes.

11.
No securities, other than non-convertible debt securities, shall be transferred without the
consent of the directors or shareholders of the corporation expressed by resolution passed at a
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meeting of the board of directors or shareholders or by an instrument or instruments in writing
signed by all such directors or shareholders.
12

The first directors of the Amalgamated Corporation shall be as set out in Schedule “A”
who shall hold office until the first annual meeting of the Amalgamated Corporation or
until their successors are elected or appointed.

13
The first officers of the Amalgamated Corporation shall be as set out in Schedule “A” who shall
hold offices indicated until replaced by resolution of the director or directors of the Amalgamated
Corporation.
14

Upon the amalgamation of the parties hereto:
(a)
the issued and outstanding shares in the capital of Corp2 shall be cancelled without any
repayment of capital in respect thereof;
(b)
the issued and outstanding common shares in the capital of Corp1 shall be converted,
into an equal number of common shares of the Amalgamated Corporation; and
(c)
the amount credited to the stated capital account for the common shares in the capital of
Corp1 shall be added to the stated capital account for the common shares of the Amalgamated
Corporation.

15

After the issue of the Certificate of Amalgamation giving effect to the amalgamation
contemplated by this agreement, the shareholders of the parties hereto shall, at the request
of the Amalgamated Corporation, surrender the certificates representing shares held by
them in the capital of the parties hereto respectively and shall receive a certificate
representing shares in the capital of the Amalgamated Corporation on the basis set forth
in paragraph 16 of this agreement.

16
The by-laws of Corp1 shall be the by-laws of the Amalgamated Corporation until repealed,
amended, altered or added to.
17

The parties hereto shall contribute to the Amalgamated Corporation all of their property and
assets, subject to all of their liabilities as such exist immediately before the amalgamation herein
contemplated.

18

The Amalgamated Corporation shall possess all the property, rights, privileges and franchises
and shall be subject to all liabilities, including civil, criminal and administrative, all contracts,
disabilities and debts of each of the parties hereto.

19

A conviction against, or ruling, order or judgment in favour of or against any of the parties hereto
may be enforced by or against the Amalgamated Corporation. The Amalgamated Corporation
shall be deemed to be the party plaintiff or the party defendant, as the case may be, in any civil
action commenced by or against any of the parties hereto before the amalgamation herein
contemplated becomes effective.

20

The amalgamation herein provided for shall take effect as of [DATE].

21

Upon the shareholders of each of the parties hereto approving the amalgamation in accordance
with section 122 of the Act, the parties hereto shall complete and send articles of amalgamation
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in the prescribed form to the Director under the Act providing for the amalgamation of the parties
hereto pursuant to sections 120 and 121 of the Act.
22

This agreement may be terminated without cause or reason by the directors of each of the parties
hereto at any time prior to the issue of a certificate of amalgamation under the Act.

IN WITNESS WHEREOF this agreement has been duly executed by the parties hereto as
attested by the signatures of their proper officers.

SIGNED, SEALED AND DELIVERED

CORPORATION 1
Per: _______________________________

CORPORATION 2
Per: _______________________________
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SCHEDULE “A”
Directors
Name

Address

Name

Address

Occupation

Tel. No.

Officers
Office
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Appendix 9
SPECIAL RESOLUTION OF THE SOLE COMMON SHAREHOLDER OF
CORPORATION 1
(hereinafter called the “Corporation”)
RESOLVED AS A SPECIAL RESOLUTION THAT:
1.

The amalgamation of the Corporation and [CORPORATION 2] in accordance with the terms of
the draft amalgamation agreement annexed hereto be and the same is hereby approved;

2.

The Corporation be and it is hereby authorized to enter into and adopt the said amalgamation
agreement;

3.

Any one or more of the directors or officers of the Corporation be and is hereby authorized to
sign and execute the said amalgamation agreement with such amendments thereto as he may
approve, which approval shall be conclusively evidenced by his execution thereof; and

4.

Any of the directors or officers of the Corporation be and is hereby authorized to do all things
and execute all other instruments and documents necessary or desirable to carry out and give
effect to the foregoing.

The foregoing special resolution is hereby consented to by the signature of the sole common shareholder
of CORPORATION 1 pursuant to the New Brunswick Business Corporations Act this [DATE].

SHAREHOLDER OF CORPORATION 1

Per:
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STATEMENT
IN THE MATTER OF the Business Corporations Act
(New Brunswick) and the Articles of Amalgamation of
[CORPORATION 1] and [CORPORATION 2]
I, [NAME], of the City of [MUNICIPALITY], in the [PROVINCE/STATE] of [NAME OF
PROVINCE/STATE], make the following statement pursuant to section 124(2) of the Business
Corporations Act:
1.

I am the [OFFICER TITLE] of [CORPORATION 1], one of the amalgamating corporations
(hereinafter called the “Corporation”) and as such, have personal knowledge of the matters
herein declared;

2.

It is proposed that the Corporation amalgamate under the provisions of the Business
Corporations Act (New Brunswick) with [CORPORATION 2] to form an amalgamated
corporation (hereinafter referred to as the "Amalgamated Corporation") under the name "[NAME
OF AMALGAMATED CORPORATION]";

3.

I have conducted such examinations and have made such inquiries and investigations as are
necessary to enable me to make this statement; and

4.

I have satisfied myself that there are reasonable grounds for believing that:
(a)

the Corporation is, and the Amalgamated Corporation will be, able to pay its liabilities as
they become due;

(b)

the realizable value of the Amalgamated Corporation's assets will not be less than the
aggregate of its liabilities and stated capital of all classes; and

(c)

no creditor of the Corporation will be prejudiced by the amalgamation.

DATED this [DATE].

Name:
Title:
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Appendix 14
SPECIAL RESOLUTION OF THE SHAREHOLDERS OF
[corporation]
The undersigned, being all of the shareholders of [CORPORATION], a New Brunswick
corporation (the “Corporation”), and being entitled to vote on the resolutions hereinafter set forth as if
the same had been submitted at a meeting of the shareholders of the Corporation duly called and held for
the purpose of acting on such resolutions, do hereby resolve as a special resolution, in lieu of a special
meeting of the shareholders of the Corporation, as follows:
1.

the Corporation apply pursuant to section 127 of the New Brunswick Business Corporations Act
for authorization to apply for a certificate of continuance under the laws of Canada and the
directors are authorized to make such applications;

2.

the Corporation apply for a certificate of continuance continuing the Corporation under the
Canada Business Corporations Act pursuant to section 187 thereof and the directors are
authorized to make such application;

3.

upon the issuance of the certificate of continuance and without affecting the validity of the
incorporation and existence of the Corporation by and under its Charter and of any act under it,
its Charter is hereby amended by deleting all of its provisions and substituting for them the
provisions set out in the articles of continuance filed under the Canada Business Corporations
Act; and

4.

any one of the directors or proper officers of the Corporation be and he is hereby authorized to
do all things and execute all instruments and documents necessary and desirable to carry out the
foregoing.

DATED this [DATE]
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Directors and registered office
1.

Directors

1.1

Introduction

Unless otherwise provided in the articles, by-laws or a unanimous shareholder agreement, the
business and affairs of the corporation are managed by one or more directors (Subsection 60(1) of the
NBBCA). Section 60(3) requires that Corporations whose shares are listed on a prescribed stock exchange
must have at least three directors although to date no stock exchange has been prescribed for this purpose.
The precise number of directors may be set out in the articles of incorporation, but this is not required. As
an alternative simply a minimum and a maximum number of directors may be set out in the articles
(Subsection 4(1) (e)).
The number of directors within a minimum and maximum prescribed in the articles must be set by
by-law of the corporation unless the articles prescribe some other method of fixing the number (such as by a
directors’ resolution) (Subsection 60(2)). A by-law to change the number of directors made within the
range specified by the articles must be approved by the directors and confirmed by an ordinary resolution of
the shareholders, provided however that no reduction in the number of directors may be made if the votes
cast against the motion would be sufficient to elect a director under the cumulative voting provisions of
NBBCA (Section 70). A change to a provision affecting the number of directors set out in the articles may
only be amended by articles of amendment requiring shareholder approval by a special resolution. Again in
this case, no decrease in the number of directors may be effected if the votes cast against such motion would
be sufficient to elect a director under the cumulative voting provisions (Section 70). No decrease in the
number of directors shall shorten the term of an incumbent director (Subsection 70(1)).
Certain persons are disqualified from being the director of a corporation. No person who is under
the age of 19, who is of unsound mind, who is not an individual, who is a bankrupt or who has been recently
convicted of certain criminal offenses involving corporations or fraud is eligible to be a director (Subsection
63(1)). A director need not be a shareholder of the corporation unless the articles so provide (Section 63).
The first director(s) of the corporations will be set out in the Notice of Directors (Form 4) filed with
the Articles of Incorporation (Subsection 64(1)). The director(s) named in that Notice will hold office from
the date of incorporation until successors are elected by a meeting of the shareholders (Subsections 64(2),
64(3)).
Directors cease to hold office at the close of the first meeting of shareholders following their
election (Subsection 64(2)). A director will also cease to hold office if he dies or resigns, if he is removed
in accordance with section 67, or if he becomes disqualified under subsection 63(1). The normal rule is that
a vacancy occurring on the board of directors may be filled by the board (Section 69). Within fifteen (15)
days of any change being made among its directors, the corporation must file with the Director a Notice of
Change of Directors (Form 4) (Section 71). See Appendix 1 for an example of a completed form of Notice
of Change of Directors.
NBBCA imposes upon the directors a general duty to act honestly and in good faith and to exercise
the care, diligence and skill of a reasonably prudent person in exercising their powers. They are also
obliged to exercise those powers in the best interests of the corporation (Section 79). Directors are
specifically made subject to personal liability to the corporation if they vote for or consent to any of the
prescribed activities itemized in section 76 of NBBCA. The obligation of a director who finds himself or
herself in a conflict of interest position with the corporation are set out in section 77 of NBBCA.
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It should be noted that section 77 does not apply to a director or officer of a corporation in which
all of the shares are owned by one person (Subsection 77(10)).

1.2

Cumulative Voting for Directors

Directors elected at a shareholders’ meeting are elected by way of cumulative voting (Subsection
65(1)). This is the process whereby each share owned entitles the holder to cast a number of votes equal to
the number of votes attached to that share multiplied by the number of directors to be elected. These votes
can be cast for different candidates or concentrated in support of a single candidate. New Brunswick is the
only Canadian jurisdiction where cumulative voting is compulsory. The effect of cumulative voting is to
allow a substantial minority to concentrate their voting power and thereby increase the likelihood of having
representation on the board of directors.

Example of Cumulative Voting Scenario
Assume that there are 9 positions and 1000 shares to be voted. As each share carries with it the right
to 9 votes (i.e. one vote for each position to be filled) there are 9000 votes to be cast in all/
Without Cumulative Voting:
A group controlling a majority of shares for example, 60% (600) of the shares to be voted, could
elect all 9 directors.
With Cumulative Voting:
The 40% minority can concentrate their votes among one or more candidates. The minority will
have 3600 votes (9 x 400 shares) and are free to spread those votes among only 3 candidates, giving each
candidate 1200 votes, The very best the majority can do is spread their 5400 votes (9 x 600 shares)
among 6 candidates giving each 900 votes, thus at least equalling what the minority could do if they
spread their 3600 among 4 candidates.
Formula for cumulative voting:
Nx

S
+1 = total number of shares required
1+P
N= the number of directors to elect
S= the total number of shares to be voted
P= the number of director positions to be filled
Applying the formula to the above example, to elect 4 of the 9 directors, only (4x1000 /1 + 9) + 1 =
401 shares out of a total of 1000 shares are required.

2.

Directors' Liability

2.1

Introduction

The liability of directors of a corporation derives from the common law and from statute. At common law
the main duties of directors, the breach of which could result in liability to the corporation, were:
1) duty to act honestly and in good faith and in the best interests of a company as a whole (the
"fiduciary duty");
2) duty to exercise the degree of care and skill that a reasonably prudent person would demonstrate
in the management of his own affairs (duty of skill);
3) duty to maintain the capital of the corporation for the benefit of the creditors.
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The only way a shareholder could launch a suit for breach by the directors of these duties was to do
so in the name of the corporation by "derivative" action.
Under the NBBCA the three categories of duty listed above were expanded and codified.
The transactions giving rise to directors’ liability were extended and creditors and shareholders
were given redress against the directors of the corporation without necessarily having to pursue the
derivative form of action.

2.2

The Income Tax Act

There are potential liabilities for directors pursuant to other legislation. For example, Section 227.1
of the Income Tax Act. That section provides that where a corporation has failed to deduct or withhold
certain required payments (such as income tax deducted from employees, Canada Employment Insurance
Commission or CPP premiums), the directors of the corporation "at the time the corporation was required to
deduct, withhold, remit or pay the amount, are jointly and severally liable ... to pay that amount and any
interest or penalties relating thereto".
The section goes on to provide that a director is not liable unless certain steps are taken:
1) A certificate in respect of the corporation's liability has been registered in the Federal Court of
Canada and execution for such amount has been unsatisfied in whole or in part;
2) The corporation has commenced liquidation or dissolution proceedings; or
3) The corporation is bankrupt.
Further protection is given to a director by subsection (3) which provides that directors are not
liable where they "exercised the degree of care, diligence and skill to prevent the failure that a reasonable
prudent person would have exercised in comparable circumstances." Any action against a director under
Section 227.1 must be commenced within two years after the date on which that person ceased to be a
director of the corporation.

2.3

Directors' Duties under the NBBCA

Section 79 specifies the fiduciary duty and the duty of skill, altering the duty of skill somewhat so
that the degree of skill required is that of a reasonably prudent person in comparable circumstances.
The duty to maintain the capital for the benefit of creditors is broken down by section 76 into the specific
kinds of financial misconduct to be avoided. The measure of misconduct is a solvency test designed to keep
the capital at a minimum level.
The directors' actions that can lead to liability for financial misconduct are:
1)
2)
3)
4)
5)
6)

a purchase, redemption or other acquisition of shares contrary to section 31, 32 or 33;
a commission contrary to section 40;
a payment of a dividend contrary to section 41;
financial assistance contrary to section 43;
a payment of an indemnity contrary to section 81; or
a payment to a shareholder contrary to section 131 or 166.

The other provisions of the NBBCA that may result in directors' liability are:
7) issuance of a share for a consideration other than money where the consideration received is less
than the fair equivalent of the money that the corporation would have received if the share had
been issued for money: NBBCA Section 76(1);
8) non-compliance with NBBCA, regulations, articles, by-laws or unanimous shareholder
agreement: NBBCA Subsection 79(2) and Section 172;
9) failure to disclose conflicts of interest, liability to account for secret profits: NBBCA Section 77
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10) false or misleading statements: NBBCA Subsection 175(2);
11) exercising the powers of directors oppressively or unfairly towards creditors, directors, officers,
shareholders (any of whom may bring an action) NBBCA Subsection 166(2);
12) using specific confidential information in connection with a share transaction for the benefit or
advantage of the director: NBBCA Subsection 83(1).

2.4

Defences for Directors

The NBBCA affords directors a number of defences. The most wide-ranging defence is given by subsection
80(3) which is as follows: A director is not liable under section 76 or 79 if he reasonably relies in good faith
upon:
a) financial statements of the corporation represented to him by an officer of the corporation or in a
written report of the auditor, if any, of the corporation fairly to reflect the financial condition of
the corporation; or
b) a report of a lawyer, accountant, engineer, appraiser or other person whose profession lends
credibility to a statement made by him.
Note that this defence applies to liability for breach of the fiduciary duty, duty of skill and care and
for the items mentioned in paragraphs 1 to 8 above. One use of this defence will be for cases where
a large dividend is proposed and the directors seek an accountant's opinion about whether the
solvency test in section 41 of the NBBCA is satisfied.
There is a two-year limitation period for actions based on the directors' financial misconduct under
section 76 and for offenses under the NBBCA. This applies to items 1 to 7 and item 10 above. There is
also a limitation period for insider trading liability (item 12, above) which treats the action as one grounded
on fraudulent misrepresentation for the purposes of the Limitation of Actions Act.
There is a special defence of "reasonable ignorance" for issuing a share for inadequate
consideration under subsection 76(1) and for making false or misleading statements (items 7 and 10, above).

3.

Registered Office

The corporation must have a registered office situated in New Brunswick. The address of the
registered office in New Brunswick is set out in the Notice of Registered Office (Form 2) filed with the
articles of incorporation (Subsection 17(2)).
A change of the address of the registered office may be effected by a resolution of the directors
(Subsection 17(3)) and a notice of such change of address must be filed with the Director on Form 2 within
fifteen (15) days of the change (Subsection 174)). (A completed example of a Notice of Change of
Registered Office is set out in Appendix 2).
The records which a corporation is required to keep pursuant to section 18 of NBBCA would
normally be maintained at the registered office. However the directors may direct that these records be kept
at some other location in New Brunswick (Subsections 18(1), 18(2)).
Unless the by-laws of the corporation otherwise provide, (Subsection 72(2)), the meetings of the
board of directors of the corporation are to be held at the registered office (Subsection 72(1)). (The by-laws
may provide that directors' meetings be held anywhere inside or outside New Brunswick (Subsection 72(2)).
Meetings of shareholders are not required to be held at the registered office. The by-laws, or in the absence
of such a by-law, the directors may designate any place in New Brunswick as the location of a shareholders
meeting (Subsection 84(1)). Shareholders' meetings may also be held outside New Brunswick with the
unanimous consent of the shareholders (Subsection 84(2) or if so provided in the articles (Subsection 84(3)).
A notice or document required to be sent to or served upon a corporation may be sent by registered mail
to the registered office of the corporation shown in the last notice of registered office filed with the
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Director under section 17 and, if so sent, shall be deemed to be received or served at the time it would be
delivered in the ordinary course of mail unless there are reasonable grounds of believing that the
corporation did not receive the notice or document at that time or at all. (Section 178).
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Unanimous shareholders agreements
1. Historical Review
1.1

Common Law Restrictions on Agreements

Unanimous Shareholder Agreements provide flexibility for the management and operation of
closely held or private corporations. Under the provisions of both the Canada Business Corporations Act
and the New Brunswick Business Corporations Act (the “NBBCA”), all the shareholders of a corporation
may agree among themselves, or among themselves and a person who is not a shareholder, to restrict in
whole or in part, the powers of the directors to manage the business and affairs of the corporation.
At common law shareholders of a corporation were able to enter into shareholders agreements
which could contain covenants inter alia, as to the voting of the shares of the parties to the agreement, and
such undertakings were specifically enforceable. However company law legislation created an uncertainty
as to the extent to which shareholders could agree to restrict or interfere with the discretion of directors,
even if all the shareholders of the corporation were parties to the agreement.

2. Definition of Unanimous Shareholder Agreements
The NBBCA does not contain a precise definition of a unanimous shareholders agreement.
However Section 99(2) of the NBBCA describes a unanimous shareholder agreement as an agreement
that restricts, in whole or in part, the powers of the directors to manage the business and affairs of the
corporation.
The Alberta Business Corporation Act contains a somewhat more precise definition stating that a
unanimous shareholders agreement includes an agreement that does any one of the following:
a. regulates the rights and liabilities of shareholders, as shareholders, among themselves or
between themselves and any other party to the agreement;
b. regulates the election of directors;
c. provides for the management of the business and affairs of the corporation, including the
restrictions or abrogation, in whole or in part, of the powers of the directors;
d. includes any other matter that may be contained in a unanimous shareholders agreement
pursuant to any other provision of the Business Corporations Act.

3. Parties
Persons who may be parties to unanimous shareholders agreements are described in Section 99 of
the NBBCA.
They are:
a) all the shareholders of the corporation.
b) the beneficial owner of all the issued shares of the corporation.
c) a person who is not a shareholder.
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d) a transferee of shares which are subject to a unanimous shareholders agreement.
a) All the shareholders. It would seem that this means exactly what is says, all shareholders.
Subsection 99(3) of the NBBCA connotes a distinction between the beneficial owner and the owner
of record. One can only assume therefore that subsection 99(2) refers to all shareholders of record,
voting and non-voting, as well as beneficial or non-beneficial holders.
Until otherwise amended or until there is jurisprudence to the contrary, all shareholders therefore
should join in the agreement in order for it to have the force and effect under the NBBCA. The
implications of this, however, should be studies in view of the liabilities incurred under subsection
99(5) of the NBBCA.
b) The beneficial owner. In the case of a single shareholder he must make a declaration to the effect
that he is the beneficial owner of all the shares and state unilaterally what control he wishes to
exercise. This is often done in the case of a parent corporation and its wholly-owned subsidiary.
Trustees and nominal holders of record are spared being drawn into the liabilities incurred under
subsection 99(5) of the NBBCA in this situation. An example of such a shareholder declaration is
found at Appendix 1.
c) A person who is not a shareholder. This would include the corporation itself since often unanimous
shareholder agreements contain restrictions on actions by the corporation without shareholder
approval. It could also include directors or officers who are not shareholders. Subsection 79(2) of the
NBBCA, however, states that every officer and director of a corporation shall comply with a
unanimous shareholders agreement. Therefore non-shareholding directors or officers need not be
parties to the agreement in order for it to be enforced against them. This provision also opens the door
for the participation of any person, whom the shareholders may wish to, or allow to, join or perhaps
who may demand to be a party, such as a creditor or lender. Subsection 99(5) of the NBBCA states
that it is only a shareholder “who is a party,” to the agreement that incurs the liability.
d) A transferee of shares. Subsection 99(4) of the Act provides that a transferee of shares, subject to
such an agreement, shall be “deemed” to be a party to the agreement. However, pursuant to the
Securities Transfer Act, for a purchaser of the shares to be bound by a unanimous shareholders
agreement, he must have notice of the existence of the unanimous shareholders agreement.
Consequently, reference to the unanimous shareholders agreement should be prominently noted on all
share certificates. If shares are uncertificated, the Securities Transfer Act should be consulted to
determine the proper manner to ensure that a purchaser has notice of the unanimous shareholders
agreement. Some agreements call for transferees to enter into a participation agreement so as to
specifically bind them to the shareholders agreement.

4. What should the Agreement Provide for
In determining what should be included in the agreement, the shareholders should consider what
it is they wish to accomplish, in particular, to what extent do they wish to control the management of the
corporation. They should also consider the extent to which they are prepared to accept the liabilities of
directors, if they are not the directors or not actively involved in the management of the corporation.
Principally such an agreement can do the following:
a) regulate the rights and liabilities of the shareholders and shareholders among themselves or
between themselves and any other party who has an interest in the corporation, such as a creditor.
b) regulate the election of directors and appointment of officers.
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c) regulate the number of votes necessary to pass resolutions of directors and shareholders.
d) provide for the management of the business and affairs of the corporation, including the
restriction or abrogation in whole or in part of the powers of the directors.
e) provide for waiver of dissenting shareholder rights.
f) any other matter provided for in the NBBCA.

A review of the NBBCA disclosed a number of provisions which are made subject to a unanimous
shareholders agreement; for example,
Subsection 4(3) - The number of votes required for the passage of resolution either for directors or
shareholders meetings.
Subsection 23(1) - To whom and when shares may be issued.
Subsection 27(7)(g) - Restriction with respect to pre-emptive rights.
Subsection 60(1) - The management of the business and affairs of the corporation and number of
directors.
Subsection 61(1) - The amendment or repeal of by-laws.
Subsection 61(6) - The borrowing of money, creation of debt obligation, giving of guarantees and
mortgaging the corporation’s property.
Subsection 61(7) - The delegation of powers to a director, committee of directors, or an officer.
Subsection 69(4) - Filling vacancies on the board of directors.
Shareholders may agree amongst themselves in matters pertaining to their own rights and
obligations as between themselves, but they cannot do so where such agreements may affect the rights
and obligations of the corporation and its directors except to the extent specifically permitted by the
NBBCA. Therefore in drafting a shareholders agreement, parties should perhaps confine themselves to
those matters provided for in the NBBCA or the Articles by specific reference or as otherwise permitted
at common law.
An example of a unanimous shareholders agreement is found at Appendix 2.

5. Liabilities - Shareholders - Directors
As we have seen, Subsection 99(5) of the NBBCA provides that a shareholder who is party to a
unanimous shareholders agreement, not only acquires all the rights, powers and duties of a director to the
extent of the agreement, but also incurs all the liabilities of a director. Shareholders who are passive
investors should consider the obligations they assume by becoming parties to such agreements. If shares
that are subject to a unanimous shareholders agreement are pledged to a bank or lending institution, then
such lender should consider the liabilities it could assume if it enforces the pledge.
As mentioned previously, subsection 79(3) provides that no provision in a contract, the articles,
the by-laws or a resolution relieves a director or an officer from the duty to act in accordance with the act
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or the regulations or relieves them from liability for breach thereof. Although this duty is expressly
subject to subsection 99(5), the extent to which an agreement restricts the powers of directors to manage,
may not be all that clear. One would suspect that this could possibly be a major source of litigation.
Only directors are granted relief under subsection 99(5). Officers and persons who are nonshareholders along with nominal shareholders, trustees, transferors and, in some instances, holders of
non-voting shares, might want to consider the need for indemnities or releases from the beneficial owners
of the shares, if they are or required to be parties to, or become subject to, the unanimous agreement.

6. When should Unanimous Shareholders Agreements be used?
Whether or not a unanimous shareholders agreement is for your client depends on the particular
situation. Private corporations are usually the blends of business, skill, personalities and relationships of
the participants together with the blends of money, credit and services which each participant can offer.
They are all different and imagination is often needed.
These agreements are convenient instruments for parent corporations wishing to exercise control
over their subsidiaries. They can be equally convenient where control is evenly held and, in the opposite
situation, where it is desirable to protect a minority shareholder from unilateral actions by a controlling
shareholders.
These unanimous agreements can be useful where shareholders of a closely held corporation are
strangers or possible competitors with one another, or where the directors or officers are not shareholders.
The fact that these agreements are private in nature and not subject to public scrutiny, as in the case of
articles, enables shareholders to maintain a degree of secrecy, yet maintain control over the management
and operation of their corporations.

7. Summary
In summary therefore, a unanimous shareholders agreement enables the shareholders of a private
or closely held corporation to agree, that some or all of the rights and powers of the directors of the
corporation, may be exercised by the shareholders. The rights and powers with respect to which directors
have been restricted in unanimous shareholders agreements, are vested in shareholders upon whom the
duties of the directors are then imposed. The directors are thereby relieved of their duties and liabilities to
the same extent. The NBBCA requires the directors to comply with the provision of any unanimous
shareholders agreement, and their duties to manage the business and affairs of the corporation, are subject
to any overriding provisions of the agreement.
The unanimous shareholders agreement recognizes the reality that in private corporations the
shareholders may wish to vest management in themselves as the owners of the enterprise, notwithstanding
they may be sharing the directorship of the corporation with third parties. The unanimous shareholders
agreement is a constitutional document similar to the corporation’s Articles of Incorporation and By-laws,
yet it is contractual and private in nature, and it can govern shareholders personal or individual rights as
well. In many ways it may be used to create an incorporated partnership that now has a statutory basis and
force.
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Appendix 1
UNANIMOUS SHAREHOLDER DECLARATION
WHEREAS the undersigned is the sole beneficial owner of all the issued and outstanding shares
in the capital of [CORPORATION] (the “Corporation”), a corporation incorporated under the New
Brunswick Business Corporations Act (the “NBBCA”);
AND WHEREAS this declaration shall be and be deemed to be a unanimous shareholder
agreement restricting all the powers of the directors of the Corporation to manage the business and affairs
of the Corporation, all in accordance with the provisions of section 99 of the NBBCA;
WITNESSETH that the undersigned sole shareholder of the Corporation does hereby declare
that:
1.

all of the powers of the directors of the Corporation to manage or supervise the management of
the business and affairs of the Corporation including, without limitation, the power to pass
resolutions and the power to make, amend or repeal by-laws that regulate the business or affairs
of the Corporation are hereby terminated, and the beneficial owner or owners from time to time
of all of the issued and outstanding shares in the capital of the Corporation shall hereafter have
the sole power to manage or supervise the management of the business and affairs of the
Corporation;

2.

this declaration and the restriction of powers of the directors of the Corporation herein contained
shall not affect any action, step, resolution or by-law duly taken, made, passed or consented to by
the directors of the Corporation prior to the date of execution of this agreement;

3.

throughout the term of this declaration, the directors of the Corporation shall be relieved of their
duties and liabilities relating to the management or supervision of the management of the business
and affairs of the Corporation to the extent that this declaration so restricts their powers;

4.

the provisions of this declaration shall terminate upon the execution by the beneficial owner or
owners of all of the issued and outstanding shares of the Corporation of an instrument terminating
the provisions of this declaration;

5.

upon the termination of this declaration, the powers of the directors of the Corporation to manage
or supervise the management of the business and affairs of the Corporation, including, without
limitation, the power to pass resolutions and the power to make, amend or repeal any by-laws that
regulate the business or affairs of the Corporation shall be restored, the directors of the
Corporation shall have the power to amend or repeal any resolution passed or by-law made by
the shareholders of the Corporation during the term of this agreement and any resolution or bylaw
passed or made by the shareholders of the Corporation during the term of this declaration shall
remain in full force and effect, unless and until duly amended or repealed by the directors of the
Corporation, and shall not be affected by the termination of this declaration; and

6.

this declaration shall be governed by the laws of the Province of New Brunswick.

IN WITNESS WHEREOF the undersigned has executed this declaration as of [DATE].
[SHAREHOLDER]

per:.................................................
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Appendix 2
UNANIMOUS SHAREHOLDERS AGREEMENT
THIS AGREEMENT made as of [DATE].
AMONG:
[SHAREHOLDER NO. 1], of the City of Moncton, in the
Province of New Brunswick (hereinafter referred to as
“Shareholder No. 1”)
OF THE FIRST PART
- and [SHAREHOLDER NO. 2], of the City of Moncton, in the
Province of New Brunswick (hereinafter referred to as
“Shareholder No. 2”)
OF THE SECOND PART
- and –
[CORPORATION], a corporation duly incorporated under the
laws of the Province of New Brunswick, having its registered
office at the City of Moncton, in the Province of New Brunswick
(hereinafter referred to as the “Corporation”)
OF THE THIRD PART
WHEREAS the parties hereto wish to establish their respective rights and obligations
with respect to the shares of the Corporation and certain other matters as set forth in this agreement;
AND WHEREAS it is the intention of each of the parties hereto that this Agreement
shall constitute an unanimous shareholders agreement with respect to the Corporation;
NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of
the respective covenants and agreements of the parties contained herein, the sum of One Dollar ($1.00)
now paid by each party hereto to each of the other parties hereto, and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged by each of the parties hereto,
it is agreed as follows:
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ARTICLE 1
DEFINITIONS AND PRINCIPLES OF INTERPRETATION
1.1
Definitions. In this Agreement, unless something in the subject matter or context is inconsistent
therewith:
(a)

“Affiliate” means an affiliated body corporate as defined in the Business Corporations
Act (New Brunswick) and the regulations thereunder, as amended from time to time.

(b)

“Agreement” means this unanimous shareholders’ agreement.

(c)

“Arm’s Length” has the meaning attributed thereto in the Income Tax Act (Canada) and
the regulations thereunder, as amended from time to time.

(d)

“Board” means the board of directors of the Corporation as may be appointed from time
to time.

(e)

“Business” means the business presently carried on by the Corporation

(f)

“Business Day” means any day, other than a Saturday or Sunday or holiday, on which
Canadian chartered banks are open for business in Moncton, New Brunswick.

(g)

“Corporate Shareholder” means a body corporate that is a Permitted Transferee and
that becomes a Shareholder

(h)

“Corporation” means [CORPORATION]

(i)

“Dividend Policy” means the dividend policy attached as Schedule “A”

(j)

“Event of Default” means, when used in relation to a Shareholder, that such Shareholder,
or the principal of such Shareholder, has defaulted in the performance of its obligations
pursuant to this Agreement or pursuant to any agreement entered into between such
person and the Corporation and such default shall not have been cured within Twenty
(20) Business Days after receipt by such Shareholder of a notice from the Board or any
other party hereto asking such Shareholder to cure such default.

(k)

“Generally Accepted Accounting Principles” or “GAAP” means the current
accounting principles recommended by the Canadian Institute of Chartered Accountants
in the “CICA Handbook” at the relevant time, or in the event that the matter is not
covered in the CICA Handbook, principles have general acceptance among accounting
professionals at the relevant time.

(l)

“Income Tax Act” means the Income Tax Act (Canada) and the regulations thereunder,
as amended from time to time.

(m)

“Insolvency Event” means, when used in relation to a Shareholder or the Principal of a
Shareholder, that without the prior written consent of all of the other Shareholders:
(i)

the Shareholder, or the Principal of the Shareholder, makes an assignment for the
benefit of his or her creditors; or
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(ii)

the Shareholder, or the Principal of the Shareholder, becomes bankrupt or, as an
insolvent debtor, takes the benefit of any legislation now or hereafter in force for
bankrupt or insolvent debtors;or

(iii)

a receiver or other officer with like powers is appointed for the Shareholder, or
the Principal of the Shareholder, or for the substantial part of the assets of the
Shareholder, or the Principal of the Shareholder, unless the appointment of such
receiver or other officer with like powers is being disputed in good faith and such
proceedings effectively postpone enforcement of such appointment; orprovided
that an Insolvency Event shall be deemed not to have occurred if such Insolvency
Event occurs through the failure of any of the other Shareholders to perform its
or his obligations hereunder.

(n)

“NBBCA” means the New Brunswick Business Corporations Act and the regulations
thereunder, as amended from time to time.

(o)

“Permitted Transferee” means, in respect of a Shareholder:

i.

a body corporate which is not a non-Canadian within the meaning of the Investment
Canada Act of which such Shareholder is the sole registered and beneficial shareholder;

ii.

a trust of which the Shareholder, spouse of such Shareholder and issue of such
Shareholder or any combination thereof are the only beneficiaries and provided that such
trust is not a non-Canadian within the meaning of the Investment Canada Act.

(p)

“Person” includes an individual, sole proprietorship, partnership, unincorporated
association, unincorporated syndicate, unincorporated organization, trust, body corporate,
and a natural person in his capacity as trustee, executor, administrator or other legal
representative.

(q)

“Principal” means:

i.

in respect of a Shareholder that is a body corporate and a Permitted Transferee of a
former Shareholder, the former Shareholder that is the shareholder of such body
corporate;

ii.

in respect of a Shareholder that is a trust and a Permitted Transferee of a former
Shareholder, the former Shareholder that is a beneficiary of such trust.

(r)

“Shareholder” means any person owning shares of the Corporation and is bound by the
provisions of this Agreement and includes Shareholder No. 1 and Shareholder No. 2.

(s)

“Shares” mean the issued and outstanding shares in the capital of the Corporation as
constituted as of the date hereof, any other shares in the capital of the Corporation the
issuance of which is approved by the Shareholders pursuant to 0, any other securities into
which such shares may be converted, exchanged, reclassified, redesignated, subdivided,
consolidated or otherwise changed from time to time, any securities of any successor
corporation to or a corporation continuing from the Corporation that such shares or other
securities may be changed into or become as a result of an amalgamation, continuance,
merger, consolidation, plan of arrangement or reorganization, statutory or otherwise, and
any securities received as a stock dividend or other distribution on or in respect of such
shares or other securities.
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ARTICLE 2
REPRESENTATIONS AND WARRANTIES
2.1
Number and Class of Shares. Each of the Shareholders warrant that he or she is the registered
and beneficial owner of that number of the issued and outstanding Shares of the Corporation set out
opposite their names below:

2.2

Name

Number of Shares

Shareholder No. 1

100 common

Shareholder No. 2

100 common

No Other Shares. The Corporation warrants that:
(a)

the shares listed in Section 0 hereof are the only issued and outstanding shares of the
Corporation; and

(b)

except as provided in this Agreement, no person has any agreement or option or right
capable of becoming an Agreement for the purchase, subscription or issuance of any of
the unissued shares of the Corporation.

2.3
Survival. The representations and warranties contained in this 0 shall survive the execution and
delivery of this Agreement and, notwithstanding such execution and delivery and regardless of any
investigation made by or on behalf of any Shareholder with respect thereto, shall continue in full force
and effect for the benefit of each party hereto until the expiry of Three (3) years following the termination
of the Shareholders’ Agreement.

ARTICLE 3
BINDING ON THE CORPORATION

3.1
Agreement Binds Corporation. The Corporation, by its execution hereof, acknowledges that it
has actual notice of the terms of this Agreement, consents hereto and hereby covenants with each of the
Shareholders that it will at all times during the term hereof:
(a)
give or cause to be given such notices, execute or cause to be executed such deeds,
transfers and documents as may from time to time be necessary or conducive to the
carrying out of the terms and intent hereof;
(b)

do or cause to be done all such acts, matters and things as may from time to time be
necessary or conducive to the carrying out of the terms and intent hereof; and

(c)

take no action that would constitute a contravention of any of the terms and provisions
thereof.
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ARTICLE 4
CONTROL, OPERATION AND FINANCE
4.1
Control. The Shareholders shall cause such meetings of the Corporation to be held, votes cast,
resolutions passed, by-laws enacted, documents executed and all things and acts done to ensure the
following continuing arrangements with respect to the operation and control of the Corporation:
(a)

The affairs of the Corporation shall be managed by a Board of Directors of two (2) members and
shall at all times consist of one (1) nominee of Shareholder No. 1 and one (1) nominee of
Shareholder No. 2.

(b)

Should any vacancy occur on the Board of Directors which results in Shareholder No. 1 or
Shareholder No. 2 not then being represented by a nominee, such vacancy shall be filled
forthwith by the appointment of a nominee by whichever one of them is not then represented.

(c)

The officers of the Corporation shall be:
(i)

President – Shareholder No. 1

(ii)

Vice-President and Secretary – Shareholder No. 2

and such additional officers as the Board of Directors may determine from time to time.
Notwithstanding the foregoing, if an above-named officer resigns his or her office, then
the Board of Directors shall be entitled to appoint a replacement.
(d)

Notice of any meeting of the Board shall be given to the directors not less than seven (7) days
prior to such meeting. A quorum for a meeting of the Board of Directors shall be all directors
provided that if there is not a quorum present or participating at any meeting of the directors, the
directors present or participating at such meeting may adjourn the meeting to another date on not
less than seven days’ further notice to all of the directors and the directors that are present or
participating at the reconvened meeting shall constitute a quorum.

(e)

Notice of any meeting of the Shareholders shall be given to the directors not less than seven (7)
days prior to such meeting. A quorum for a meeting of shareholders shall be all Shareholders
present or represented by proxy provided that if there is not a quorum present or participating at
any meeting of the Shareholders, the Shareholders present or participating at such meeting may
adjourn the meeting to another date on not less than seven days’ notice to all of the Shareholders
and the Shareholders that are present or participating at the reconvened meeting shall constitute a
quorum.

(f)

Directors and Shareholders may participate in meetings of the Board or Shareholders,
respectively, by means of such telephone or other communication facilities that permit all persons
participating in the meeting to hear each other, and a Person participating in such a meeting by
such means shall be deemed to be present at that meeting.

(g)

Except as may be otherwise provided in this agreement, all decisions of the Board and of the
Shareholders shall be decided by a majority of votes cast (or by such greater percentage as may
be required by law). The Chairman of meetings of the Board and shareholders shall not, in the
case of an equality of votes, have an additional or casting vote in addition to his original vote or
votes.
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(h)

All contracts and documents binding the Corporation shall require the signatures of those
individuals determined by the Board from time to time provided that if the Board does not make
any other provision, all contracts and documents incurring of any single expenditure in excess of
[$10,000] or any expenditures which, in the aggregate, are in excess of [$30,000] in any financial
year of the Corporation shall require the signatures of each of Shareholder No. 1 and Shareholder
No. 2.

4.2

Special Approval. None of the following actions:
(a)

any change of the articles or by-laws of the Corporation;

(b)

any change in the authorized or issued capital of the Corporation;

(c)

the entering into of any agreement or the making of any offer or the granting of any right
capable of becoming an agreement to allot or issue any Shares of the Corporation;

(d)

any action which may lead to or result in a material change in the nature of the Business;

(e)

the entering into, or amendment of any existing, agreement, commitment or obligation
with any Persons not dealing at Arms Length with the Corporation and its Shareholders
except on normal commercial terms and conditions;

(f)

the borrowing of any money, the giving of any security or the making or incurring of any
single capital expenditure in excess of [$25,000] or any capital expenditures which, in the
aggregate, are in excess of [$50,000] in any financial year of the Corporation;

(g)

the taking of steps to wind-up or terminate the corporate existence of the Corporation;

(h)

the sale, lease, exchange or disposition of the entire undertaking or property or assets of
the Corporation or any substantial part thereof;

(i)

the making of, directly or indirectly, loans or advances to, or the giving of security for or
guaranteeing the debts of, any Person;

(j)

any change in the Divided Policy;

(k)

the taking, holding, subscribing for or agreeing to purchase or acquire Shares in the
capital of any body corporate;

(l)

the entering into of a partnership or of any arrangement for the sharing of profits, union
of interests, joint venture or reciprocal concession with any Person;

(m)

the entering into of an amalgamation, merger or consolidation with any other body
corporate;

(n)

any change in the salary or other remuneration paid or payable by the Corporation to any
Person who does not deal at Arm’s Length with the Corporation; or

(o)

changing the number of directors of the Corporation;shall be taken by the Corporation
except with the consent of all of the Shareholders of the Corporation as evidenced by an
instrument or instruments in writing signed by each such Shareholder.
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4.3
Accounting Records. Proper books of account shall be kept by the Corporation and all entries
shall be made therein of all matters, terms, transactions and things as are usually written and entered into
books of account in accordance with GAAP and each of the Shareholders shall at all times furnish to the
others correct information, accounts and statements of and concerning all transactions pertaining to the
Corporation without any concealment or suppression.
4.4
Accountants. The accountants of the Corporation shall be [] or such other firm of chartered
accountants as the Shareholders unanimously appoint from time to time (the “Accountants”). The
Accountants shall, at the fiscal year end of the Corporation, prepare financial statements for such fiscal
year, including a balance sheet, a statement of earnings and retained earnings and a statement of source
and application of funds, together with accountants’ comments thereon. For the foregoing purposes, such
Accountants shall have access to all books of account, records and all vouchers, cheques, papers and
documents of or which may relate to the Corporation, including those of the Shareholders to the extent to
which such books, records, vouchers, cheques, papers and documents relate to the Corporation.
4.5
Bank Accounts. The Corporation shall maintain a bank account or bank accounts at such bank or
trust company as the Board shall from time to time determine. All bank accounts shall be kept in the
name of the Corporation and all cheques, bills, notes, drafts or other instruments shall require the
signatures of such individuals as the Board may from time to time determine provided that if the Board
does not make any other provision, all cheques, bills, notes, drafts or other instruments shall require the
signatures of each of Shareholder No. 1 and Shareholder No. 2. All monies received from time to time
for the account of the Corporation shall be paid immediately into those bank accounts for the time being
in operation, in the same drafts, cheques, bills or cash in which they are received and all disbursements on
account of the Corporation shall be made by cheque on such bank or trust company.

ARTICLE 5
DIVIDEND POLICY
5.1
Subject to Section 41 of the NBBCA, the Corporation shall declare dividends in accordance with
the Dividend Policy and the Shareholders shall cause such meetings of each of the Shareholders of the
Corporation to be held, votes cast, resolutions passed, by-laws enacted, documents executed and all things
and acts done in order to give effect to the Dividend Policy.

ARTICLE 6
RESTRICTIONS ON TRANSFER OF SHARES OF CORPORATION
6.1
No Dealing with Shares. Each of the Shareholders covenants that it will not sell, assign, donate,
encumber, transfer, mortgage, pledge, charge, subject to a security interest, hypothecate, or otherwise
dispose of or in any way whatsoever directly or indirectly, deal with the ownership of any of the Shares
now or hereafter beneficially owned by it, except in accordance with the terms of this Agreement, or
except with the prior written unanimous consent of the other Shareholders.
6.2
Transfer to Permitted Transferee. Notwithstanding the provisions of Section 0 and any other
provisions of this Agreement which restrict the disposition of or dealing with Shares, a Shareholder shall
at any time or from time to time have the right, without the approval of the other Shareholders, to dispose
of all or any portion of the Shares held by such Shareholder to a Permitted Transferee, provided that at the
time of such disposition:
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a) Such Permitted Transferee shall agree with the other parties to this Agreement in writing and in
form and substance satisfactory to the other Shareholders, acting reasonably, to assume and be
bound by all of the terms and obligations contained in this Agreement as if such Permitted
Transferee had entered into this Agreement in the place and stead of the Shareholder from whom
such shares are acquired;
b) the Permitted Transferee agrees to remain a Permitted Transferee of the Shareholder from whom
such shares were acquired for so long as the Permitted Transferee is a registered and beneficial
owner of any shares of the Corporation; and
c) the Shareholders receive in form and substance satisfactory to them, acting reasonably, evidence
that the Permitted Transferee is a Permitted Transferee of the Shareholder from whom shares of
the Corporation are to be acquired and that the Agreements referred to in Subsections a) and b)
above, are legal, valid and binding obligations of the Permitted Transferee.
6.3
Continuing Liability of Shareholders. Notwithstanding a disposition of shares of the
Corporation to a Permitted Transferee, the disposing Shareholder shall vis à vis the other parties to this
Agreement remain liable as principal debtor under all covenants of such disposing Shareholder contained
in this Agreement, and the disposing Shareholder agrees to unconditionally guarantee to the other parties
to this Agreement the due performance by the Permitted Transferee of all obligations imposed on such
Permitted Transferee under this Agreement.
6.4
Certain Transfers Ineffective. Any transfer of Shares attempted to be made other than in
accordance with the provisions of this Agreement shall be void and of no effect.

ARTICLE 7
SURVIVORSHIP ARRANGEMENT
7.1
Purchase on Death. Upon the death of a Shareholder (hereinafter in this 0 called the
“Deceased”), the remaining Shareholders (hereinafter in this Article and 0 called the “Purchasers”) shall
purchase all of the Shares of the Corporation (the “Purchased Shares”) beneficially owned by the
Deceased (hereinafter in this Article called the “Vendor”) upon and subject to the terms and conditions
hereinafter set forth.
7.2

7.3

Purchase Price.. The purchase price for the Purchased Shares shall be equal to the greater of:
(a)

The aggregate proceeds of the insurance payable to the Corporation on the life of the
Deceased; and

(b)

The aggregate of the purchase prices otherwise determined in accordance with the
provisions of 0 hereof for the Purchased Shares of the Corporation.

Payment. The aggregate purchase price for the Purchased Shares shall be paid as follows:
(a)

As to amount equal to the greater of
(i)

Fifty Percent (50%) of the purchase price; and

(ii)

The aggregate amount of proceeds from the insurance on the life of the Deceased
payable to the Corporations,

payable within One (1) business day following the Time of Closing; and
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The balance in thirty six (36) equal consecutive monthly installments together with
interest on the principal balance from time to time outstanding at a rate per annum,
calculated monthly, not in advance, both before and after default and judgment and as
well after as before maturity, which is equal to the Prime Bank Rate. Such interest shall
be payable at the same times as payments of principal, the first of such installments of
principal and interest to become due and payable One (1) month after the Date of Closing
(as defined in this Article), with interest at the aforesaid rate computed from the Date of
Closing. The aforesaid Prime Bank Rate shall be determined on the Date of Closing and
on each payment date thereafter to apply with respect to the balance of the purchase price
outstanding until the next payment date.

7.4
Closing. The closing of the transaction of purchase and sale contemplated by this Article shall
take place at the Place of Closing, at the Time of closing, on the date (the “Date of Closing”) which shall
be the latest of:
a) The date which is Ninety (90) days after the relevant death;
b) The date which is Ten (10) days after the purchase prices for all of the Purchased Shares are
finally determined in accordance with the provision of 0 hereof;
c) The date upon which the Corporation has received any proceeds of insurance payable on the life
of the Deceased.
7.5
Insurance Proceeds. Immediately following the Time of Closing, the insurance proceeds
payable to the Corporation, if any, on the life of the Deceased shall be dividended to the Purchaser(s) of
the Purchased Shares and to the extent the capital dividend account (as defined in the Income Tax Act
(Canada)) of the Corporation has been increased as a result of its receipt of the insurance proceeds, be
paid out of the Corporation’s capital dividend account. Such Purchaser(s) shall use such proceeds to pay
the purchase price for the Purchased Shares of the Corporation.
7.6
Multiple Purchasers. If there are more than one Shareholder purchasing Purchased Shares, the
proportion of shares to be purchased by each Shareholder shall be in proportion to the Shares owned by
each such purchasing Shareholder.
7.7
Restructuring. The Shareholders agree to restructure any purchase pursuant to this 0 or pursuant
to 0 in any manner that may be advantageous to the Vendor from an income tax perspective, including,
without limitation, the purchase of shares of a Corporate Shareholder instead of the purchase of the shares
owned by the Corporate Shareholder, provided the Purchaser is reimbursed by the Vendor for any
additional income tax or other cost associated with such restructuring.

ARTICLE 8
Disability; BANKRUPTCY
8.1

Offer Events. If:
(c)

an Insolvency Event occurs; or

(d)

a Shareholder suffers a marriage breakdown and any Shares of the Corporation or
Corporate Shareholder become subject to any order under any matrimonial property
legislation;

the Shareholder subject to the Insolvency Event or subject to a marital order shall by notice in writing (the
“Offer”) offer to sell all of the Shares of the Corporation (hereinafter in the Article called the “Purchased
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Shares”) beneficially owned or controlled by such Shareholder (the “Offeror”) to the other Shareholder
(s) (in this Article called the “Offeree”), upon and subject to the terms and conditions hereinafter set forth.

8.2

Acceptance Period. The Offer shall not be revocable except with the consent of the Offeree

and shall be open for acceptance by the Offeree for a period of Thirty (30) days from the date upon which
such notice was received or deemed to be received by the Offeree. If the Offer is accepted by the Offeree
or one or more thereof in respect of all of the Purchased Shares, then the Offeror (the “Vendor”) shall sell
and the Offeree (the “Purchaser”) shall purchase the Purchased Shares upon the terms and conditions
herein set forth.

8.3

Purchase Price. The purchase price for the Purchased Shares shall be determined in
accordance with the provisions of 0 hereof.
8.4

Payment. The purchase price for the Purchased Shares shall be paid as follows:
(a)

Twenty-Five Percent (25%) thereof at the Time of Closing; and

(b)
the balance in thirty six (36) equal consecutive monthly instalments together with interest
on the principal balance from time to time outstanding at a rate per annum, calculated monthly,
not in advance, both before and after default and judgment and as well after as before maturity,
which is equal to the Prime Bank Rate. Such interest shall be payable at the same times as
payments of principal, the first of such instalments of principal and interest to become due and
payable One (1) month after the Date of Closing (as defined in this Article), with interest at the
aforesaid Prime Bank Rate computed from the Date of Closing. The aforesaid Prime Bank Rate
shall be determined on the Date of Closing and on each payment date thereafter to apply with
respect to the balance of the purchase price outstanding until the next payment date.

8.5

Closing. The closing of the transaction of purchase and sale herein contemplated shall take
place at the Place of Closing, at the Time of Closing, on the date (herein after in the Article called the
“Date of Closing”) which is the date which is the later of Thirty (30) days following:
a) the occurrence of the event set forth in Section 0 giving rise to the right to purchase under this 0;
and
b) the determination of the Purchase Price for the Purchased Shares of the Corporation in
accordance with 0.

8.6

Multiple Purchasers. If there are more than one Shareholder purchasing the Purchased

Shares, each Shareholder will have the right to purchase the Purchased Shares in proportion to the Shares
owned by each such purchasing Shareholder or in such other proportion as agreed by each such
purchasing Shareholders.

8.7

Death. If a Principal or an Offeror dies at any time before the Time of Closing of a transaction

of purchase and sale pursuant to the provisions of this Article, the provisions of 0 shall apply and the
provisions of this Article (save and except this Section) shall be of no further force and effect.
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ARTICLE 9
VALUATION
9.1
Valuation. Upon an event giving rise to the transaction of purchase and sale, then an independent
business valuator, to be agreed upon by the Shareholders shall determine the Fair Market Value of the
Corporation. If the Shareholders fail to choose an independent business valuator within Thirty (30) days
following the said event, then each shall submit the name of a valuator with an independent national firm
of Chartered Accountants and the business valuator shall be chosen by draw from such names. The
determination of the Fair Market Value of the Corporation made by the independent business valuator
shall, for the purposes of this agreement, be binding and effective upon the Shareholders. In arriving at
such valuation, the valuator shall take into account and apply generally accepted accounting and valuation
principles without any discount being applied for a minority interest. The valuation arrived at by the
valuator, made as an expert and not as umpire or arbitrator, shall be final and binding and no appeal shall
lie therefrom.
9.2
Share Value. The value for each Share of the Corporation shall be determined by dividing the
Fair Market Value of the Corporation by the total number of issued and outstanding Shares
9.3
Purchase Price. The purchase price for the Shares being purchased and sold pursuant to 0 and 0
hereof shall be the value of each such Share determined pursuant to Section 0 hereof multiplied by the
number of such Shares being purchased and sold.

ARTICLE 10
INSURANCE
10.1
Insurance Policies. The parties hereby acknowledge that, in order to ensure that sufficient funds
will be available for the purposes of 0 hereof, the insurance policies, particulars of which have been set
forth in Schedule “B” hereto and initialled by the life insured under each policy, have been obtained. The
parties further acknowledge and agree that the provisions of this Article shall apply to any such policies
and to any additional policy or policies of insurance which may be obtained, provided that particulars of
such additional policy or policies are endorsed on Schedule “A” hereto and initialled by the life insured
under each such policy.
10.2
Maintain Insurance. The Corporation shall pay, when due, any premiums in connection with
the benefits payable to it under such policies and shall maintain in good standing at all times such policy
or policies and shall not deal in any manner with such policy or policies and, without limiting the
generality of the foregoing, shall not assign, transfer, dispose of, surrender, borrow upon or inane way
encumber its rights in such policy or policies.
10.3
Collection of Proceeds. Upon the death of the life insured under any of the said policies during
the term of this agreement, the Corporation shall collect the proceeds thereof as soon as possible and shall
hold such proceeds in trust and shall pay and apply such proceeds or the amount thereof required in cash
or by certified cheque in and towards the payment of the purchase price of the Shares of the Deceased is a
Shareholder upon the Date of Closing (as such terms are defined in 0 hereof) as the whole or part
payment (depending on the amount of the said proceeds of insurance) of the amount required to be paid
upon the said Date of Closing in accordance with the provisions of this Agreement for the purchase of the
said Shares.
10.4
Termination. In the event that this Agreement should be cancelled by the consent of the parties
hereto, or if the life insured of the insurance policies set out in Schedule “B” hereto shall cease to be a
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Shareholder of the Corporation (other than by reason of death) the said insurance policy shall be
transferred to the life insured of the said policies, in consideration for the payment of the cash surrender
value thereof, or if there be no cash surrender value, then for the sum of One Hundred Dollars ($100.00)
for each such policy; together, in either event, with the full amount of any unexpired prepaid premiums
for each such policy.

ARTICLE 11
RIGHT OF FIRST REFUSAL
11.1
Notice of Proposed Sale. If any Shareholder (hereinafter in this 0 referred to as the “Offeror”)
receives a bona fide written offer (hereinafter in this 0 referred to as the “Offer”) from any Person dealing
at Arm’s Length with the Offeror to purchase all but not less than all of the Shares beneficially owned by
any members of such Shareholder, which is acceptable to such Shareholder, such Shareholder shall give
notice of such Offer (hereinafter in this 0 referred to as the “Notice”) to the Corporation and to the other
Shareholder(s) and shall set out in the Notice the number of Shares to be sold pursuant to the Offer
(hereinafter in this 0 referred to as the “Offered Shares”) and the terms upon which and the price at which
(hereinafter in this 0 referred to as the “Purchase Price”), such Offered Shares will be sold pursuant to the
Offer.
11.2
Right to Purchase Offered Shares. Upon the Notice being given, the other Shareholder(s)
(hereinafter in this Section 0 referred to as the “Offerees” and each such Shareholder referred to as an
“Offeree”) shall have the right to purchase all, but not less than all, of the Offered Shares for the Purchase
Price in such proportion to the number of Shares owned by them or as otherwise agreed among them.
11.3
Notice of Purchase and Additional Purchases. Within Twenty (20) Business Days of having
been given the Notice, the Offerees shall give notice to the Offeror and to the Corporation whether they
wish to purchase the Offered Shares. If the Offerees wish to purchase all, but not less than all, of the
Offered Shares, the transaction of purchase and sale shall be completed in accordance with the terms set
out in the Notice.
11.4
Default in Transferring Shares. If the Offeror makes default in transferring the Offered Shares
to the Offerees in accordance with the terms set out in the Notice, the Secretary of the Corporation or
other authorized officer of the Corporation is authorized and directed to receive the purchase money and
to thereupon cause the name of the Offeree to be entered in the registers of the Corporation as the holder
of the Shares purchasable by him or her. The said purchase money shall be held in trust by the
Corporation on behalf of the Offeror and not commingled with the Corporation’s assets, except that any
interest thereon shall be for the account of the Corporation. The receipt by the Secretary of the
Corporation for the purchase money shall be a good discharge to the Offeree and, after his name has been
entered in the registers of the Corporation in exercise of the aforesaid power, the validity of the
proceedings shall not be subject to question by any person. On such registration, the Offeror will then be
entitled to receive, without interest, the purchase price received by the Secretary of the Corporation.
11.5
Sale to Third Party. If the Offerees do not give notice in accordance with the provisions of
Section 0 that they are willing to purchase all of the Offered Shares, the rights of the Offeree, subject as
hereinafter provided, to purchase the Offered Shares shall forthwith cease and determine and the Offeror
may sell the Offered Shares to the third party purchaser within One Hundred and Twenty (120) days after
the expiry of the Twenty (20) Business Day period, specified in Section 0, for a price not less than the
Purchase Price and on other terms no more favourable to such Person than those set forth in the Notice,
provided that the Person to whom the Offeror’s Shares are to be sold agrees prior to such transaction to be
bound by this Agreement and to become a party hereto in place of the Offeror with respect to the Offered
Shares. If the Offered Shares are not sold within such One Hundred and Twenty (120) day period on such
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terms, the rights of the Offeree pursuant to this Section 0 shall again take effect and so on from time to
time.
11.6
“Piggyback” Rights. In the event that an Offeror proposes to sell the Offered Shares to a third
party pursuant to Section 0 (hereinafter referred to as the “Third Party”), the Offeror shall, within Thirty
(30) days following the expiry of the Twenty (20) Day Period referred to in Section 0, give written notice
(the “Piggyback Notice”) of the identity of the Third Party and the price and other material terms of the
transaction to each of the Offerees. Each Offeree may, not later than Five (5) Business Days after receipt
of the Piggyback Notice, deliver to the Offeror a notice in writing invoking the provisions of this Section
0 (a “Piggyback Demand”). The delivery by an Offeree of a Piggyback Demand shall be irrevocable and
shall bind such Offeree to sell all but not less than all of the Shares (the “Piggyback Shares”) owned by
such Offeree, in accordance with the provisions of this Section 0.
11.7
“Piggyback Offer”. If an Offeree delivers a Piggyback Demand, then, before completing any
sale, the Offeror shall cause the Third Party to deliver to such Offeree a bona fide offer in writing (the
“Piggyback Offer”) to purchase from such Offeree the Piggyback Shares. The Piggyback Offer will be
binding upon the Third Party and shall contain only such terms and conditions as are identical to those
upon which the Offeror proposes to sell to the Third Party the Offered Shares pursuant to Section 0,
provided that the offer price per Piggyback Share, which shall be specified in the Piggyback Offer, shall
be the same consideration as, or the cash equivalent of, the consideration per Offered Share at which the
Offeror proposes to sell to the Third Party the Offered Shares pursuant to Section 0. The closing date and
other closing arrangements for the purchase and sale transaction between such Offeree and the Third
Party shall be specified in the Piggyback Offer and shall be the same, mutatis mutandis, as those specified
between the Third Party and the Offeror.

ARTICLE 12
Drag Along
12.1
“Drag Along”. If a Shareholder receives a bona fide offer from a Third Party (hereinafter in this
Section 0 the “Offer”) to purchase all of the Shares held by the Shareholder, which Offer the Shareholder
(hereinafter in this Section 0 the “Offeree”) wishes to accept, such Shareholder may by notice to the other
Shareholder(s) require the other Shareholder(s) to either to sell their Shares pursuant to the Offer or to
elect within ten (10) days of receipt of the notice to purchase all of the Shares held by the Offeree at the
same price and on the same terms as specified in the Offer. The notice shall contain sufficient details
about the Offer to enable the Shareholder(s) to make an informed decision under this Section 0, including
but not limited to the identity of the Third Party and the proposed consideration .

ARTICLE 13
PRE-EMPTIVE RIGHTS
13.1
Any Shares to be issued by the Corporation shall be first offered by the Corporation, at a
subscription price determined or fixed by the Board, to all the Shareholders as nearly as may be in
proportion to the number of Shares of each class owned by them immediately prior to the date of such
offer.
13.2
It shall be a condition precedent to the issuance of any Shares that the Person to whom such
issuance is proposed shall, prior to such issuance, execute and deliver an agreement in form and on terms
satisfactory to the Board of the Corporation, whereby such Person agrees to be bound by the provisions
hereof as if he or it were an original party hereto and such Person shall thereupon have the same rights,
and shall be subject to the same obligations and restrictions, as a Shareholder hereunder.
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ARTICLE 14
NON-SOLICITATION/CONFIDENTIALITY
14.
Shareholder Covenants. Each Shareholder covenants and agrees with the other parties hereto
and with the Corporation that he will not, while a Shareholder and while any Permitted Transferee of his
is a Shareholder and for a period of Three (3) years thereafter (without the prior written consent of the
Corporation and the other parties hereto), directly (i) divulge to any Person the name of any customer or
client of the Corporation; (ii) knowingly solicit, interfere with or endeavour to entice away from the
Corporation any customer, client or any person in the habit of dealing with the Corporation; and
(iii) interfere with or knowingly entice away or otherwise attempt to obtain the withdrawal of any
employee, independent contractor or sub-contractor of the Corporation. The Corporation may apply for or
have an injunction restraining breach or threatened breach of the covenants herein contained.
14.1
Confidentiality. All confidential records, material and information and copies thereof, and all
trade secrets (and without restricting the generality of the foregoing, including inventions, discoveries and
methods of processing and production) concerning the business or affairs of the Corporation (collectively,
“Proprietary Information”) shall remain the exclusive property of the Corporation. Each Party shall not
divulge the contents of such Proprietary Information to any Person (except to the Corporation, the
Corporation’s qualified employees, and the Corporation’s accountants, solicitors or other professionals)
and each party shall not, at any time, use the contents of such Proprietary Information for any purpose
whatsoever, except for the exclusive benefit of the Corporation. Each party hereto acknowledges that
unauthorized disclosure of such Proprietary Information will cause irreparable harm to the Corporation
which monetary damages cannot adequately compensate and that the Corporation shall be entitled to an
injunction restraining any such unauthorized, or threatened unauthorized, disclosure.
For the purposes hereof, “confidential records, material and information” includes information
known or used by the Corporation in connection with its business, including but not limited to any
formula, design, prototype, compilation of information, data, program, code, method, technique or
process, information relating to any product, device, equipment or machine, information about or relating
to the Corporation’s customers and the Corporation’s markets and marketing plans, present and future,
information about or relating to the Corporation’s potential business ventures, financial information of all
kinds relating to the Corporation and its activities, all inventions, ideas, and related material, but does not
include any of the foregoing which is or becomes a matter of public knowledge.

ARTICLE 15
ARBITRATION
15.1
Arbitration. If any dispute or controversy shall occur between the parties hereto relating to the
interpretation or implementation of any of the provisions of this Agreement, such dispute shall be
resolved by arbitration. Such arbitration shall be conducted by a single arbitrator. The arbitrator shall be
appointed by agreement between the parties or, in default of agreement, such arbitrator shall be appointed
by a Judge of the Court of Queen’s Bench (New Brunswick) upon the application of one of the said
parties. The arbitration shall be held in Moncton, New Brunswick. The procedure to be followed shall be
agreed by the parties or, in default of agreement, determined by the arbitrator. The arbitration shall
proceed in accordance with the provisions of the Arbitration Act (New Brunswick). The arbitrator shall
have the power to proceed with the arbitration and to deliver his award notwithstanding the default by any
party in respect of any procedural order made by the arbitrator. It is further agreed that such arbitration
shall be a condition precedent to the commencement of any action at law. The decision arrived at by the
arbitrator, howsoever constituted, shall be final and binding and no appeal shall lie therefrom. Judgment
upon the award rendered by the arbitrator may be entered in any court having jurisdiction.
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ARTICLE 16
RIGHT TO INFORMATION
16.1
Right to Information. The parties covenant and agree that each party shall be provided from
time to time with all such information and documentation regarding the business and affairs of the
Corporation as is necessary to permit each party to continue to be informed, on a timely basis, of all
material matters regarding the Corporation. Each party shall cause the Corporation to provide the other
parties and his or her representatives with unrestricted access to all of the books, records and personnel of
the Corporation for such purpose. All financial statements prepared in respect of the Corporation, both
audited and unaudited, whether annual, quarterly or monthly, shall be provided to each party forthwith
after such statements have been prepared.

ARTICLE 17
UNANIMOUS SHAREHOLDERS’ AGREEMENT
17.1
Removal of Directors’ Powers, Duties, etc. So long as this Agreement is in force, and to the
extent that this Agreement specifies that any matters may only be or shall be dealt with or approved by or
shall require action by the Shareholders, the Board shall be relieved of all of their rights, duties, powers,
obligations and discretions as directors with respect to the management of the business and affairs of the
Corporation including, without limitation, all of their rights, duties, powers, obligations and discretions as
directors pursuant to the provisions of the Corporation’s incorporating statute and all such rights, duties,
powers, obligations and discretions removed from the Board shall be entrusted to the Shareholders.

ARTICLE 18
TERMINATION
18.1
Termination. This agreement (other than such rights and obligations as the parties have become
liable for and other than the provisions of 0) shall terminate and be of no further force and effect upon the
Corporation on the first of the following events to occur:
a) upon the agreement in writing of all of the Shareholders of the Corporation; and
b) upon there being only One (1) Shareholder of the Corporation.

ARTICLE 19
GENERAL CONTRACT PROVISIONS
19.1
Share Certificates. All certificates for Shares of the Corporation shall have the following legend
endorsed thereon forthwith after the execution of this Agreement and from time to time thereafter:
“The securities represented by this certificate are subject to the provisions of a
Shareholders’ Agreement entered into among [Shareholder No. 1],
[Shareholder No. 2] and [Corporation] which agreement contains restrictions
on the right to transfer, pledge or otherwise deal with the securities. A copy of
the agreement is available for inspection from the Secretary of the
Corporation”
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19.2
Notices. All notices, requests, demands or other communications (collectively, “Notices”) by the
terms hereof required or permitted to be given by one party to any other party, or to any other person shall
be given in writing by personal delivery or by registered mail, postage prepaid, or by facsimile
transmission to such other party as follows:
if to Shareholder No. 1: 
if to Shareholder No. 2: 
or at such other address as may be given by such person to the other parties hereto in writing from time to
time. If any party bound hereby or any Permitted Transferee hereunder shall not have given the parties
hereto Notice setting forth an address for the giving of Notices, the Notice for such Person shall be
deemed to have been properly given if given in accordance with the terms hereof as if given to the
Transferor(s) of such Shares.
All such Notices shall be deemed to have been received when delivered or transmitted,
or, if mailed, Forty-Eight (48) hours after 12:01 a.m. on the day following the day of the mailing thereof.
If the Notice shall have been mailed and if regular mail service shall be interrupted by strike or other
irregularities, such Notice shall be deemed to have been received Forty-Eight (48) hours after 12:01 a.m.
on the day following the resumption of normal mail service, provided that during the period that regular
mail service shall be interrupted all Notices shall be given by personal delivery or by facsimile
transmission.
19.3
Additional Documents. The parties shall sign such further and other documents, cause such
meetings to be held, resolutions passed and by-laws enacted, exercise their vote and influence, do and
perform and cause to be done and performed such further and other acts and things as may be necessary
or desirable in order to give full effect to this Agreement and every part thereof.
19.4
Counterparts. This Agreement may be executed in several counterparts, each of which so
executed shall be deemed to be an original and such counterparts together shall be but one and the same
instrument.
19.5
Time of the Essence. Time shall be of the essence of this Agreement and of every part hereof
and no extension or variation of this Agreement shall operate as a waiver of this provision.
19.6
Entire Agreement. This agreement constitutes the entire Agreement between the parties with
respect to all of the matters herein and its execution has not been induced by, nor do any of the parties
rely upon or regard as material, any representations or writings whatever not incorporated herein and
made a part hereof and may not be amended or modified in any respect except by written instrument
signed by the parties hereto.
19.7
Enurement. This Agreement shall enure to the benefit of and be binding upon the parties and
their respective heirs, executors, administrators, successors, legal representatives and permitted assigns.
19.8
Currency. Unless otherwise provided for herein, all monetary amounts referred to herein shall
refer to the lawful money of Canada.
19.9
Headings for Convenience Only. The division of this Agreement into articles and sections is for
convenience of reference only and shall not affect the interpretation or construction of this Agreement.
19.10 Governing Law. This Agreement shall be governed by and construed in accordance with the
laws of the Province of New Brunswick and the federal laws of Canada applicable therein and each of the
parties hereto agrees irrevocably to conform to the non-exclusive jurisdiction of the Courts of such
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Province. The parties hereto confirm that it is their wish that this agreement and all documents relating
thereto, including notices, be drawn up in the English language. Les parties aux présentes confirment leur
volonté que ce contrat de même que tous documents, y compris tous avis, s’y rapportant soient rédigés en
langue anglaise.
19.11 Gender. In this Agreement, words importing the singular number shall include the plural and
vice versa, and words importing the use of any gender shall include the masculine, feminine and neuter
genders.
19.12 Calculation of Time. When calculating the period of time within which or following which any
act is to be done or step taken pursuant to this Agreement, the date which is the reference date in
calculating such period shall be excluded. If the last day of such period is not a Business Day, then the
time period in question shall end on the first Business Day following such non-Business Day.
19.13 Legislation References. Any references in this Agreement to any law, by-law, rule, regulation,
order or act of any government, governmental body or other regulatory body shall be construed as a
reference thereto as amended or re-enacted from time to time or as a reference to any successor thereto.
19.14 Severability. If any Article, Section or any portion of any Section of this Agreement is
determined to be unenforceable or invalid for any reason whatsoever that unenforceability or invalidity
shall not affect the enforceability or validity of the remaining portions of this Agreement and such
unenforceable or invalid Article, Section or portion thereof shall be severed from the remainder of this
Agreement.
19.15 Termination of Prior Agreements. All agreements among the parties hereto regarding the
organization and affairs of the Corporation and/or the sale of any Shareholder’s Shares under certain
circumstances, whether written or oral, are hereby terminated.
19.16 Transmission by Facsimile. The parties hereto agree that this Agreement may be transmitted by
facsimile or such similar device and that the reproduction of signatures by facsimile or such similar
device will be treated as binding as if originals and each party hereto undertakes to provide each and
every other party hereto with a copy of the Agreement bearing original signatures forthwith upon demand.
IN WITNESS WHEREOF the parties have duly executed this Shareholder Agreement as of the day and
year first above written.

_____________________________________
[Shareholder No. 1]

_____________________________________
[Shareholder No. 2 ]

[CORPORATION]

By:__________________________________
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SCHEDULE "A"
DIVIDEND POLICY

The Corporation shall distribute pro rata to the Shareholders in each fiscal year a minimum of
[%] of the net profit of the Corporation determined in accordance with GAAP.
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SCHEDULE “B”
INSURANCE POLICIES
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